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PROGRAMME-MINIMUM. 


1.  c^lW'y  aura  ni  annexion  ni  transfert  de  territoire  contraire  aux 
''/^/oç             intérêts  et  aux  voeux  de  la  population  ;  le  consentement  de  celle-ci  sera 

-iZL_-X)b.teJiu,  si  possible,  par  plébiscite  ou  autrement. 

2 .  Les  Etats  garantiront  aux  nationalités  comprises  dans  leur  ter- 
ritoire l'égalité  civile,  la  liberté  religieuse  et  le  libre  usage  de  leur  langue. 

3.  Les  Etats  conviendront  d'intrbduire  dans  leurs  colonies,  pro- 
tectorats et  sphères  d'influence  la  liberté  commerciale,  ou  tout  au 
moins  l'égalité  de  traitement  pour  toutes  les  nations. 

4.  L'oeuvre  des  Conférences  de  la  Paix  tendant  à  l'organisation 
pacifique  de  la  Société  des  nations  sera  développée. 

La  Conférence  de  la  Paix  sera  dotée  d'une  organisation  permanente 
et  aura  des  sessions  périodiques. 

5.  Les  Etats  conviendront  de  soumettre  leurs  différends  à  une  pro- 
cédure pacifique.  Dans  ce  but  à  côté  de  la  Cour  d'Arbitrage  de  la  Haye, 
seront  créés  a)  une  Cour  permanente  de  Justice  internationale,  b)  un 
Conseil  international  d'Enquête  et  de  Conciliation. 

6.  Les  Etats  seront  tenus  à  prendre  de  concert  des  mesures  diplo- 
matiques, économiques  ou  militaires  dans  le  cas  ou  un  Etat  agirait  mi- 
litairement, au  lieu  de  soumettre  le  différend  à  une  décision  judiciaire 
ou  de  recourir  à  la  médiation  du  Conseil  d'Enquête  et  de  Conciliation. 

7.  Les  Etats  conviendront  de  réduire  leurs  armements. 

8.  Pour  faciliter  la  réduction  des  armements  navals  le  droit  de 
capture  sera  aboli  et  la  liberté  des  mers  assurée. 

9.  La  politique  étrangère  sera  soumise  à  un  contrôle  efficace  des 
parlements. 

Les  traités  secrets  seront  nuls  de  plein  droit. 


PRÉFACE  DE  LA  PREMIÈRE  PARTIE. 


Fin  Septembre  1915  ..l'Organisation  Centrale  pour  une  Paix  Du- 
rable", de  concert  avec  ..l'Association  suisse  pour  l'Etude  des  bases 
d'un  Traité  de  Paix  Durable"  et  le  Groupe  Suisse  de  l'Union  Inter- 
parlementaire, invita  un  certain  nombre  de  personnes  influentes, 
occupant  des  places  prépondérantes  dans  différentes  organisations 
internationales,  d'assister  à  un  Congrès  International  d'Etudes  qui 
aurait  lieu  à  Berne  du  14  au  18  décembre  1915. 

On  ne  visait  aucunement,  par  ce  congrès,  à  activer  la  conclusion  de 
la  paix,  son  but  unique  étant:  i.  d'étudier  les  bases  de  l'organisation  de 
la  société  des  nations,  en  tenant  compte  des  conclusions  pratiques  et 
concrètes  qui  pourront  amener  les  peuples  à  se  mieux  comprendre 
après  la  guerre:  2.  de  saisir  les  gouvernements  et  l'opinion  publique  du 
résultat  de  ces  études. 

Cependant,  malgré  des  efforts  réitérés  et  malgré  notre  déclaration 
spéciale  de  nous  borner  absolument  au  but  indiqué  ci-dessus,  il  ne 
nous  a  pas  été  donné  d'amener  des  Français  de  marque  à  participer  au 
congrès,  ne  fût-ce  que  par  l'envoi  de  rapports  écrits. 

D'autre  part,  des  amis  d'Amérique  nous  ayant  priés  télégraphique- 
ment  de  remettre  le  congrès  jusqu'en  avril  1916,  il  fut  décidé,  pour  ces 
deux  motifs,  de  ne  pas  réunir  le  congrès  et  de  l'ajourner  provisoirement. 

De  plus,  les  difficultés  de  voyage  qui  ont  surgi  depuis,  nous  ont  dé- 
montré qu'il  n'y  a  pas  moyen  de  tenir  un  congrès  international  dans 
les  circonstances  actuelles.  Il  fut  donc  décidé  à  l'unanimité  que  le  tra- 
vail, entrepris  pour  la  préparation  scientifique  d'une  paix  durable, 
serait  continué  par  des  Commissions  d'Etudes  Internationales. 

Entretemps  plusieurs  personnes  de  marque,  de  pays  belligérants  et 
neutres,  avaient  consenti  de  collaborer  au  Congrès  et  différents  rapports 
scientifiques,  élaborant  les  neuf  points  du  Programme  Minimum  de 
„r Organisation  Centrale  pour  une  Paix  Durable"  et  pouvant  servir  de 


VI 

base  aux  discussions  du  congrès  de  Berne,  avaient  été  envoyés  au 
Bureau. 

Grâce  à  la  bienveillance  des  rapporteurs,  le  Bureau  a  l'avantage  de 
pouvoir  soumettre  au  public  la  première  partie  d'une  collection  des 
rapports  en  question  et  de  ceux  qui  lui  sont  arrivés  ultérieurement. 
Chacune  de  ces  études  peut  être  considérée  comme  l'expression  de 
l'opinion  de  personnes  belligérantes  et  neutres,  qui  tout  en  s'abstenant 
de  provoquer  une  fin  des  hostilités  immédiate,  s'occupent  déjà  de 
l'étude  des  conditions  auxquelles  la  reconstitution  de  l'Europe,  dans 
une  paix  offrant  le  maximum  de  chances  de  durabilité,  pourrait  avoir 
lieu. 

Nous  avons  l'espoir  que  ces  rapports  rendront  de  grands  services  aux 
membres  des  Commissions  Internationales  d'Etudes  de  notre  Or- 
ganisation Centrale,  en  vue  de  leurs  travaux.  D'ailleurs  tous  ceux  qui 
se  préoccupent  des  problèmes  dont  ils  traitent,  pourront  y  trouver  des 
renseignements  utiles  pour  leurs  études. 

Dans  leur  ensemble  ils  présentent  un  témoignage  de  l'harmonie  de 
sentiments  qui  existe  entre  des  sujets  de  différents  pays  à  l'égard  des 
principes  fondamentaux  sur  lesquels  il  faudra  construire  la  paix  future. 

Pour  conclure  nous  exprimons  l'espoir  que  les  pages  suivantes  con- 
tribueront largement  à  augmenter  le  désir,  germant  partout,  d'étudier 
et  de  répandre  les  principes  qu'elles  préconisent,  afin  de  collaborer  à 
l'établissement  prochain  d'une  paix  juste  et  durable. 

Au  nom  du  Comité  Exécutif, 

Dr.  H.  C.  Dresselhuys, 

Président, 

Dr.  B.  de  Jong  van  Beek  en  Donk, 

Secrétaire. 
La  Haye,  juin  191 6. 
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IL   PROBLEME  DES  NATIONALITES 


THE  PROBLEM  OF  NATIONALITY 

BY 

DR.   KARL  HILDEBRAND,   SWEDEN. 

In  the  opinion  of  many  persons  there  is  no  prohlem 
of  nationality.  They  lay  down  as  a  postulate  that  as  a 
matter  of  course,  which  need  not  be  discussed,  the  na- 
tions hâve  the  right  to  décide  their  own  fate.  But  the 
deeper  we  study  the  state  of  things,  the  clearer  we 
understand  that  the  questions  of  nationaUty  in  fact 
are  problems,  and  the  more  difficult  we  find  their 
solution. 

The  question  of  the  significance  of  nationality  and 
national  right  of  self-determination  in  its  modem  com- 
préhension was  formed  during  the  i8th  century  and 
therefore  is  not  yet  one  hundred  years  of  âge.  Never- 
theless  it  has  caused  much  trouble  and  holds  a  central 
position  in  the  foreign  and  internai  politics  of  the  pré- 
sent time.  Almost  everywhere  the  right  of  naionahty 
theoretically  meets  with  récognition,  although  to  our 
regret  we  must  state,  that  in  practice  the  nations  most- 
ly  are  apt  to  look  away  from  their  own  nationality 
problems  and  direct  their  claims  for  national  jus- 
tice to  other  states  and  peoples.  Russia  is  enthusiastic 
for  the  libération  of  the  Bohemians  and  Southern 
Slavs,  but  has  not  shown  any  S5niipathy  for  the  strug- 
gle  for  liberty  of  the  Pôles  and  Finlanders.  The  Pôles 
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in  Russia,  Austria  and  Germany  demand  their  full 
national  independence,  but  at  the  same  time  five  mil- 
lion Pôles  in  possession  of  power  hâve  in  Galizia  dealt 
harshiy  with  four  million  Ruthenes,  caring  little  for 
their  national  demands.  The  Magyars  of  Hungary  form 
a  nation  of  great  unity  and  with  a  passionate  love  of 
freedom,  but  at  the  same  time  they  hâve  lacked  the 
capacity  of  respecting  the  claims  of  the  Roumainians 
and  Croats  in  Hungary.  Italy  has  made  war  to  regain 
her  Irredenta,  but  has  no  considération  for  the  Italian- 
speaking  populations  of  Corsica  and  Malta,  and  di- 
rects herself  solely  against  Austria  in  order  to  redeem 
a  territory  with  a  population  of  300,000  ItaUans,  al- 
though  —  because  of  the  promiscuous  races  —  a  still 
greater  number  of  Slavs  and  Germans  would  follow. 
Germany  présents  herself  as  one  of  the  most  powerful 
national  states  of  Europe,  but  has  nevertheless  rejec- 
ted  the  demands  for  national  culture  on  the  part  of  the 
populations  of  conquered  bordering  territories.  Fran- 
ce reclaims  Alsace-Lorraine  without  any  considération 
of  the  fact,  that  the  German-speaking  part  of  the 
population  is  much  more  numerous  than  the  French. 
In  England  the  great  war  interrupted  a  pecuUar  deve- 
lopment  of  the  Irish  question,  in  which  the  miUtary 
préparations  —  ominous  of  a  révolution  in  order  to 
fight  for  national  independence  — played  the  most  pro- 
minent part. 

Even  a  rough  sketch  might  make  clear  the  pecularity 
of  the  question  of  nationality.  The  idea  of  nationality 
as  such  is  grand  and  noble.  It  is  capable  of  firmly  uni- 
fying  a  multitude  of  individuals  and  force  them  to 


5  K.  HILDEBRAND. 

grand  achievements.  It  gives  life  and  power  to  the  na- 
tions and  stimulâtes  a  richer  culture.  But  at  the  same 
time  it  must  be  remembered,  that  it  might  with  the 
force  of  djmamite  blow  up  perfectly  vital  poUtical  édi- 
fices. The  universal  culture  is  developing  by  the  con- 
stant reciprocal  action  of  différent  peoples  and  diffé- 
rent nationgil  cultures  in  the  same  way  as  the  recipro- 
city  of  the  individuals  is  the  foundation  of  the  deve- 
lopment  of  a  people.  The  idea  of  nationality  is  an  emi- 
nently  strong  promotor  of  culture,  but  exagerated  it 
will  tum  its  enemy.  In  Austria-Hungary  we  find  nine 
différent  nationaUties,  each  in  most  cases  divided  in 
many  smaller  consistuents.  If  now  each  locally  Umited 
part  of  thèse  nationalities  should  win  perfect  indepen- 
dence,  it  would  doubtless  throw  far  back  the  develop- 
ment  of  Austria-Hungary.  An  exagerated  and  un- 
sound  application  of  the  idea  of  nationaUty  would  also 
eamestly  endanger  the  culture  of  the  U.  S.  A.,  and  it 
could  hardly  be  a  gain  to  the  world  if  Switzerland  was 
broken  in  three  parts,  one  of  which  became  united  to 
Germany,  one  to  France  and  one  to  Italy.  The  Swizz 
Confédération  is  an  excellent  proof  of  how  the  idea  of 
nationality  can  subordinate  to  the  idea  of  the  State. 
The  unexpectedly  good  concord  of  the  peoples  of  Aus- 
tria-Hungary in  spite  of  the  enormous  ordeal  of  the 
Great  war  is  another  convincing  illustration. 

The  theoretical  defenders  of  the  principle  of  na- 
tionality often  make  the  mistake  of  tr5dng  a  division 
of  the  world  only  upon  the  lines  of  nationality  and 
do  not  pay  any  considération  to  the  fact,  that  the 
principle  of  nationality  certainly  is  one  of  the  stron- 
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gest  consistuting  powers  of  the  state,  but  not  the  only  one. 

What  is  after  ail  the  characteristic  feature  of  a  na- 
tion? Usually  the  answer  will  be:  The  community  of 
language.  But  it  springs  from  a  very  superficial  way  of 
thinking,  easily  disproved  with  som  few  statements. 
The  prédominant  language  in  U.  S.  A.  is  EngUsh,  but 
yet  there  is  a  distinct  différence  between  the  American 
and  the  English  nation.  On  the  other  hand  we  are  per- 
fectly  entitled  to  speak  of  the  Swizz  nation,  although 
it  is  divided  in  three  différent  groups  of  language. 

Another  answer  is,  that  the  national  partition  is 
founded  upon  différence  of  race.  This  is  contradicted 
by  the  fact  that  almost  every  nation  in  Europe  is  the 
product  of  the  intermingling  of  différent  races  during 
many  centuries.  Celtic,  Germanie  and  Latin  blood  is 
running  in  the  veins  of  the  French  people.  The  Ger- 
mans  of  the  North  hâve  a  great  admixture  of  Slavic, 
the  ItaUans  of  Germanie  blood.  Community  of  langu- 
age and  congenerous  origin  generally  promote  the  for- 
mation of  a  nation,  but  its  fundamental  characteris- 
tics  must  be  searched  elsewhere. 

It  is  the  consiousness  of  solidarity  which  constitutes  a 
nation.  It  is  the  memory  of  sufferings,  bom  in  common, 
and  victories,  jointly  won  —  it  is  the  will  to  stand  toge- 
ther  in  order  to  protect  common  interests  against  ex- 
temal  oppression,  the  feeUng  of  responsibility  in  ad- 
ministering  the  cultural  inheritance  of  the  ancestors 
in  order  to  leave  it  in  a  richer  shape  to  future  généra- 
tions. The  national  feeling  is  a  tissue  of  memory  and 
traditions,  of  duties  and  responsibiUty,  of  the  aims  of 
the  présent  and  the  hopes  of  the  future  —  ail  united 
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in  the  consiousness  of  solidarity  in  the  hour  of  distress 
and  danger. 

A  nation  is  not  possible  without  national  conscous- 
ness.  A  multitude  of  individuals  of  the  same  race  and 
speaking  the  same  language  do  not  constitute  a  na- 
tion, if  they  do  not  consider  themselves  a  national 
commimity  and  hâve  the  joint  will  of  common  natio- 
nal development.  The  people  of  Ukranie  has  many  pe- 
culiarities,  which  distinguish  it  from  the  population  of 
Great  Russia,  for  instance  a  language  and  a  literature 
of  their  own  and  ancient  historical  traditions,  and 
much  has  been  written  about  its  detachment  from  the 
Russian  Empire.  I  hâve  studied  a  considérable  part  of 
the  literature  available  upon  this  matter,  but  although 
hère  a  population  of  more  than  30  milUons  is  in  questi- 
on, I  hâve  not  been  convinced  of  its  capacity  of  Uving 
its  own  national  and  poHtical  Ufe.  The  will  of  consti- 
tuting  a  nation  seems  to  me  to  be  missing. 

A  look  on  Europe  shows  us  the  small  coïncidence  of 
the  national  and  the  poUtical  boundaries.  There  is  one 
division  according  to  NationaHties  and  another  accor- 
ding  to  States.  Many  are  of  the  opinion  that  the  welfa- 
re  of  humanity  claimes  an  adjustment  of  the  frontiers 
between  the  states  in  order  to  adapt  them  to  the  na- 
tional borders.  But  this  opinion  is  too  abstract  and 
centainly  most  erroneous.  In  some  cases  the  political 
frontiers  would  be  comparatively  slightly  displaced, 
but  already  such  changes  would  raise  the  exasperated 
résistance  of  the  people,  which  was  to  lose  part  of  its 
political  territory.  In  other  cases  the  présent  political 
organizations  would  be  perfectly  broken.  Already  the 
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great  variety  of  the  cases  ought  to  form  an  earaest 
warning  against  a  sweeping  judgement. 

Denmark  forms  a  perfect  national  unity  without 
différences  of  race  or  language.  But  in  the  German 
North-Schleswig  150.000  Danes  are  living  and  an  ad- 
justment  of  the  frontiers  according  to  the  principle  of 
nationality  would  increase  the  poUtical  territory  of 
Denmark  at  the  expence  of  Germany.  That  such  an 
adjustment  can  not  be  made  without  using  force,  and 
that  this  is  out  of  question  from  the  side  of  little  Den- 
mark goes  without  saying. 

Sweden  is  another  instance.  The  population  as  a 
whole  is  very  homogeneous,  but  in  the  remotest  nor- 
them  part  of  the  country  25,000  Finlanders  and  7,000 
Lapps  are  dispersed  over  a  territory  of  considérable 
expance.  On  the  other  hand  350,000  Swedes  are  li- 
ving in  Finland.  In  this  case  it  is  practically  impossi- 
ble to  adjust  the  political  frontiers  according  to  the 
ethnographie  situation.  To  this  may  be  added  the  re- 
mark, that  in  the  northem  part  of  Sweden  primary 
éducation  is  conveyed  in  the  Finnish  and  Lappish  lan- 
guages  and  that  both  thèse  languages  are  used  by  the 
divine  service  and  for  the  proceedings  of  the  lower 
courts  of  justice.  At  the  same  time  however  arrange- 
ment hâve  been  made  for  disseminating  knowledge  also 
of  the  Swedish  language  among  the  Finlanders  and 
Lapps. 

Analogue  to  this  is  the  situation  of  the  Basques  in 
South  France.  They  form  a  peculiar  national  unity  bet- 
ween  the  French  and  the  Spaniards,  a  remuant  of  an 
ancient  national  dispersion.  In  theircase  also  great  con- 
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sideration  is  shown  to  the  national  language.  I  myself 
hâve  attended  divine  service  in  the  Basque  tongue  in  a 
small  city. 

A  considérable  majority  of  the  70  millions  inhabi- 
tants of  the  German  Empire  are  of  purely  German 
origin.  In  1910  92  %  indicated  German  as  their  mo- 
ther  tongue.  Besides  this  Germans  are  Uving  in  Swit- 
zerland  and  Austria-Hungary,  An  adjustment  of  the 
poUtical  frontiers  in  conformity  to  the  national  boun- 
daries  would  break  up  the  Swizz  Confédération  and 
the  Austrian  Empire,  convejdng  to  Germany  2,6  mil- 
lions Swizz  and  10  millions  Austrians.  Such  a  victory 
of  the  absolute  idea  of  nationality  would  lead  to  the 
most  curions  political  formations.  In  Bohemia  the  Ger- 
mans are  living  in  the  bordering  territories,  enclosing 
the  Bohemians  in  the  middle  of  the  country;  should 
then  the  Bohemians  be  involved  in  a  Greater  Germa- 
ny, or  should  this  new  Empire  project  a  thin  branch 
between  Slav  national  and  political  provinces  ?  Besides 
more  than  2  million  Germans  are  living  in  Hungary, 
who  never  could  come  into  geographical  connection 
with  a  Greater  Germany;  were  they  perhaps  to  form  a 
German  state  of  their  own?  That  alternative  is  also 
eut  of  question,  because  they  are  living  scattered  in 
small  locally  separated  areas. 

If  the  principle  of  nationality  should  be  carried  out 
absolutly  in  drawing  up  the  frontiers  in  this  case,  it 
would  either  resuit  in  a  great  many  small  German  do- 
minions within  the  Hungarian  Kingdom,  ail  of  them 
insignificant  and  without  vital  power,  or  an  enormous 
popular  displacement  must  take  place  in  order  to  re- 
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move  the  Germans  in  one  direction,  the  Slavs  in  ano- 
ther,  while  the  Magyars  were  to  keep  the  principal  part 
of  the  country. 

From  national  point  of  view  Belgium  is  divided  in 
two  parts:  the  Walloon,  where  the  inhabitant  race  is 
Romanic,  and  the  Flemish  one,  with  a  Germanie  po- 
pulation. They  hâve  fought  each  other  bitterly,  until 
in  1897  an  agreement  was  made,  guaranteeing  the  offi- 
ciai equality  between  the  French  and  the  Flemish  lan- 
guages  »).  The  unity  of  Belgium  is  of  political,  not  of 
national  nature. 

The  question  of  national  and  political  boundaries 
becomes  still  more  entangled  by  the  new  dislocations, 
which  are  continually  going  on  in  the  expansion  and 
stable  settlement  of  the  nations.  The  nationalities 
of  the  présent  âge  are  a  product  of  the  historié  develop- 
ment  and  the  préposition  that  this  development  should 
now  hâve  come  to  an  end,  and  that  the  future  should 
bring  no  change  in  the  présent  national  conditions, 
is  purely  naive.  The  current  of  Time  and  Development 
will  make  its  way  and  can  not  be  stemmed.  The  growth 
of  population  is  greater  in  the  German  than  in  the 
Roman  countries,  still  greater  among  the  Slavs  and 
absolutely  the  greatest  among  the  yellow  peoples  of 
East  Asia.  The  resuit  of  this  will  perhaps  be  a  pressure 
westward  of  China  on  Russia,  of  Russia  on  Germany, 
and  of  Germany  on  France  in  the  form  of  an  immigra- 
tion —  in  the  beginning  unnoticed  but  bye-and-bye 
continually  increasing  —  of  farmlabourers,  artisans, 

*)  Compare  i.e.  /.  Dover -Wilson  :  The  National  Idea  in  Europe, 
page  44  (The  war  and  democracy.  chapter  II.  London  191 5) 
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îndustrial  workers  and  trades-men  from  more  to  less 
overpopulated  countries.  Popular  dislocations  of  this 
kind  may  already  be  noticed.  Polish  colonists  and  wor- 
kers hâve  already  in  increasing  numbers  appeared  in 
the  eastem  part  of  Germany,  farmlabourers  from  Gali- 
zia  hâve  performed  season-work  in  Germany,  Den- 
mark  and  Sweden.  During  the  war  the  eyes  of  France 
hâve  been  opened  to  the  considérable  immigration  of 
German  workingmen,  waiters,  engineers  and  trades- 
people.  Where  such  a  popular  displacement  has  been 
going  on  for  some  time,  a  territory  may  change  its  na- 
tional aspect;  a  new  language  will  become  prédomi- 
nant, new  customs,  perhaps  a  new  religion.  When  this 
has  become  a  fact,  the  champions  of  the  abstract  idea 
of  nationality  must  claim  the  adjustment  of  the  poli- 
tical  frontier  according  to  the  new  situation,  in  other 
words  the  expansion  of  one  state  at  the  cost  of  another. 
Is  there  realy  anybody  who  beheves,  that  such  régu- 
lations could  be  quietly  and  peacefully  performed  only 
because  of  an  appUcation  of  the  idea  of  nationality, 
supposed  to  be  right.  It  would  in  fact  be  very  surpri- 
sing  if  this  would  be  the  case. 

Even  those,  who  are  most  enthusiastic  upon  the 
subject  of  the  right  of  the  nationalities  to  lead  their 
own  life,  will  become  doubtful  upon  a  doser  study  of 
the  facts.  Any  attempt  to  change  the  map  of  Europe 
in  order  to  bring  the  political  frontiers  into  conformity 
with  the  national  boundaries  will  meet  with  enormous 
difficulties,  arouse  the  national  passions  and  egg  the 
peoples  on  against  each  other.  What  was  meant  to  be 
the  basis  of  a  durable  peace  would  tum  out  the  source 
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of  a  durable  period  of  war.  In  some  respects  the  carry- 
ing  out  of  the  program  would  bring  about  direct  dama- 
ge to  culture,  even  if  it  should  be  realized  without 
bloodshed.  And  if  it  in  spite  of  ail  could  be  carried  out, 
the  new  poUtical  organizations  conform  to  the  natio- 
nalities  would  hâve  no  stabiUty,  but  a  régulation  of  the 
frontiers  must  take  place  perhaps  every  twenty  or 
fifty  years  in  conséquence  of  popular  movements  and 
shiftings  of  the  national  boundaries. 

It  is  in  fact  impossible  to  solve  the  enormousand 
cntangled  problem  of  nationaUty  in  connection  with 
the  conclusion  of  peace  between  the  powers  now 
at  war.  For  the  sake  of  the  durabiUty  of  the  co- 
ming  peace,  we  must  eagerly  hope  that  only  such  ques- 
tions of  political  and  national  character  will  be  taken 
up  for  considération,  as  are  decidedly  connected  with 
the  origin  of  the  war  and  its  obvions  results.  We  may 
be  perfectly  convinced,  that  anyhow  the  nearest  pe- 
ace-problem  —  the  transformations  of  the  state  of 
war  into  a  state  of  peace  —  will  offer  enough  and  to 
spare  of  almost  insuperable  difficulties.  It  is  not  good 
sensé  —  and  certainly  it  is  not  in  the  interest  of  peace, 
—  to  put  another  obstacle  in  the  way  of  the  peace, 

*  ^  * 

It  has  not  been  my  intention  by  the  aforesaid  to 
depreciate  the  gravity  of  the  problem  of  nationality. 
It  has  only  been  my  wish  somewhat  to  aid  to  a  neces- 
sary  limitation  and  a  more  correct  expression  of  the 
part  of  the  question,  which  is  of  significance  for  the 
présent  situation.  My  starting  point  might  in  a  few 
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words  be  expressed  thus  :  A  homogeneous  nation,  with 
a  fervent  spirit  of  independence  is  the  best  foundation 
of  a  firm  political  organization.  But  even  where  the 
population  is  very  heterogenous,  économie  and  other 
conditions  form  a  natural  and  expédient  basis  of  unity 
of  peoples,  belonging  to  différent  races  and  languages, 
political  communities  may  be  founded  and  subsist, 
developing  into  sufficient  power,  a  perfect  national 
idea  may  ensue  and  the  culture  of  the  peoples  be  im- 
mensely  promoted. 

A  first  conséquence  of  this  seems  to  me  to  be  that  in 
the  interest  of  European  culture  and  of  the  coming  pe- 
ace,  the  already  much  debated  problem  of  nationaUty 
should  not  become  still  more  entangled  by  the  peace 
treaty.  Annexations  of  peoples,  belonging  to  another 
race  and  speaking  another  tongue,  very  seldom  incre- 
ase  the  power  of  the  conqueror,  at  least  not  during 
the  near  future,  and  maintain  also  the  animosity  and 
the  hope  of  revenge  of  the  nations,  at  the  cost  of  which 
the  annexations  are  made.  I  in  no  way  hold  that  the 
neutral  peoples  will  be  able  to  influence  the  décisions 
of  the  belligerents  at  the  conclusion  of  peace,  which 
certainly  will  be  settled  now  as  ever  before  according 
to  the  military  situation  and  the  popular  opinion  wi- 
thin  the  belligerents  themselves.  But  a  wave  of  wishes 
and  hopes  might  stream  f orth  from  the  side  of  the  neu- 
trals  and  f oremost  among  thèse  hopes  stands  the  vivid 
wish,  that  the  war  might  not  lead  to  the  victory  of  the 
poHcy  of  annexation.  I  am  perfectly  aware,  that  a 
tremendous  war  cannot  end  by  the  restitution  of 
the  „status  quo  ante",  if  this  is  meant  to  be  the  re-es- 
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tablishment  of  every  yard  of  the  old  frontiers.  Smaller 
régulations  might  always  be  considered  without  en- 
dangering  the  peace,  but  it  will  certainly  prove  disas- 
trous  if  greater  territories  were  transfered  from  one 
State  to  another  in  order  to  be  directly  incorporated. 
I  am  not  sure  about  the  expediency  of  discussing  any 
detailed  peace  conditions  without  being  perfectly  fa- 
miliar  with  the  actual  state  of  affairs  and  therefore 
I  will  limit  myself  to  the  preceeding  gênerai  statement. 

I  am  also  convinced  that  it  will  chiefly  be  after  the 
end  of  the  war  that  the  European  peoples  will  hâve  to 
take  up  in  eamest  their  problems  of  nationality. 

It  is  not  generally  understood  that  the  pubUc  mind 
has  fixed  its  attention  upon  thèse  problems  only  so  far 
as  the  rights  of  the  peoples  is  concemed,  without  ta- 
king  into  considération  their  being  at  the  same  time 
national  and  international  problems.  The  idea  of  coïn- 
cident pohtical  and  national  frontiers  —  an  idea  gene- 
rally impossible  to  carry  out  in  practice  — ,  has  deeply 
impressed  pubUc  opinion  in  many  respects.  In  some 
cases  a  state,  which  has  formerly  lost  some  parts  of  its 
territory,  has  maintained  a  désire  for  their  reconquest. 
In  other  cases,  the  conquering  state  has  wished  to  op- 
press  within  the  annexed  territories  such  national  cha- 
racteristics,  as  were  common  for  the  people  in  the 
state,  with  which  the  territories  were  formerly  united. 
Some  great  powers  hâve  consequently  and  roughly 
attempted  to  introduce  into  conquered  borderlands 
their  national  culture  at  the  cost  of  the  already  exis- 
ting  and  inherited  national  culture.  This  seems  to  me 
to  be  founded  upon  an  erroneous  overrating  of  the 
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significance  of  the  nationality  to  the  political  organi- 
zation.  In  the  leading  circles  the  idea  seems  to  hâve 
been  this:  Because  a  state,  holdmg  within  its  dominion 
subjects  of  différent  nationality  and  with  différent 
cultural  characteristics,  cannot  be  sufficiently  power- 
ful,  it  is  necessary  to  stamp  out  perfectly  the  indepen- 
dent  life  of  the  national  minorities.  In  this  round  about 
way  the  idea  of  nationality  has  led  to  an  oppression 
from  the  side  of  the  national  majority  with  a  view  to 
create  within  the  political  dominion  a  homogeneous 
national  culture. 

The  war  has  offered  new  proof  of  the  advantage  of 
the  idea  of  State  over  the  idea  of  nationality.  Pôles  and 
Danes  hâve  fought  in  the  German  armies.  The  peoples 
of  Austria-Hungary  hâve  stuck  together  remarkab- 
ly  well  and  the  appearance  in  the  wartime  of  a  com- 
mon  Impérial  banner  is  no  empty  form,  but  the  clear 
expression  of  a  Uving  reality.  France  and  England 
hâve  called  for  the  assistance  of  the  armies  of  the  Do- 
minions and  Colonies.  We  hâve  already  seen  in  Swit- 
zerland  and  U.  S.  A.  examples  of  firm  political  unions 
containing  several  différent  national  cultures,  and 
now  we  hâve  further  proofs  that  the  poUtical  frontiers 
are  more  solid  than  the  national  boimdaries.  This 
matter  can  only  be  investigated  thoroughly  after  the 
peace,  but  it  might  be  allowed  already  now  to  make 
some  conclusions,  which  will  be  of  great  importance  to 
the  future  treatment  of  the  problem  of  nationality. 

If  the  modem  political  organization  has  the  power 
to  keep  together  the  différent  nationalities  even  du- 
ring  the  great  war,  the  gravest  argument  for  suppres- 
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sing  the  language  and  culture  of  the  national  minority 
will  cease  to  exist.  Then  a  différent  view  will  manifest 
itself  in  the  interior  political  treating  of  the  questions 
of  nationality,  and  therefore  we  might  hope  for  greater 
freedom  for  the  national  minorities  within  the  states. 
This  will  lead  also  to  great  international  advantages. 
The  attempt  of  an  annexing  power  to  suppress 
the  national  characteristics  of  annexed  territories, 
has  tended  above  everything  else  to  keep  up  the  agi- 
tation of  the  people  which  had  lost  part  of  its  domini- 
on.  Every  messure  of  this  kind  has  irritated  the  nati- 
onal sensitiveness  of  the  inferior  people.  A  radical 
change  in  this  sphère  of  the  interior  pohtics  will  react 
favourably  on  the  mutual  relations  of  the  states.  It 
woiild  be  a  great  gain  both  to  the  peacework  and  the 
culture. 

The  internai  national  questions  of  the  states  are  ex- 
ceedingly  difficult  to  treat.  I  beUeve  that  ail  countries 
with  a  heterogeneous  population  must  with  the  utmost 
seriousness  set  to  work  at  thèse  difficulties  and  try  to 
find  the  possibihties  of  a  very  important  development, 
The  efficacy  of  a  new  political  Une  of  action  can  scar- 
cely  be  found  but  in  an  enlightened  and  alert  public  opi- 
nion in  the  contries  aware  ofthe  dangers  ofthe  suppression 
of  the  minorities  and  interested  in  a  farsighted  politics. 
A  good  deal  of  work  is  needed  in  order  to  form  this 
opinion,  but  hère  are  also  greater  possibilities  of  attai- 
ning  a  positive  issue,  than  in  proclaming  far  reaching 
exigencies  in  connection  with  the  coming  peace-con- 
clusion. 

There  are  moreover  several  practical  attempt  aire- 
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ady  made  and  several  proposais  ready,  which  might  be 
used.  In  the  Austrian  Moravia  for  instance,  there  hâve 
several  years  ago  been  introduced  différent  national 
voting  lists  for  the  Bohemian  and  German  voters,  in- 
cluding  the  right  of  every  qualified  elector  to  be  ins- 
cribed  in  the  one  or  the  other  in  order  to  give  his  vote 
at  the  différent  national  élections  of  the  district.  In 
this  way  it  is  possible  for  the  minority  of  some  dis- 
tricts to  be  supported  by  the  majority  of  other,  and 
the  différent  nationalities  are  more  justly  represented. 
It  would  probably  be  possible  to  propose  and  carry 
through  certain  minimal  claims  after  the  conclusion  of 
peace.  The  most  primitive  demand  is  certainly  that 
divine  service  should  be  held  in  the  national  tongue. 
Next  comes  the  claim  for  popular  éducation  in  the 
language  of  the  people  and  the  right  to  use  this  lan- 
guage  at  the  proceedings  of  the  subtribunals  and  in 
lower  offices  of  public  administration,  in  printed  do- 
cuments, for  lectures  and  dramatic  performances. 
Where  an  officiai  language  also  exist,  it  ought  as  a 
matter  of  course  be  taught  in  the  pubhc  schools,  be- 
cause  this  language  —  also  as  a  matter  of  course  — 
must  be  solely  used  in  some  cases,  e.  g.  in  commanding 
the  army,  within  the  central  administration  etc.  Other 
rights  expédient  or  possible  to  carry  out,  might  vary 
in  the  différent  cases,  from  the  aforesaid  minimum 
claims  to  new  forms  for  autonome  administration.  I 
am,  in  fact,  bold  enough  to  hope,  that  in  some  cases 
autonomy  may  be  granted,  where  it  is  justified  by  the 
fact  that  the  population  of  a  certain  clearly  limited 
territory  is  broadly  speaking  homogeneous.   I   am 
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also  foreseeing  that  the  national  minorities  will  be 
granted  common  political  rights,  such  as  municipal 
and  political  suffrage,  equality  before  the  law,  etc. 

As  I  hâve  remarked  before,  this  new  appréhension 
of  the  conditions  of  the  national  minorities  must  be 
brought  forth  separately  in  the  différent  countries. 
But  international  reciprocity  will  of  course  be  of  great 
advantage.  If  any  régulation  of  such  national  political 
questions  might  possible  be  settled  by  international 
agreement,  seems  to  me,  however,  very  doubtful. 

*  *  * 

My  compréhension  of  the  problem  of  nationality, 
stated  above,  might  be  summed  up  as  foUows  : 

i/  A  homogeneous  population  constitutes  the  best 
and  firmest  foundation  of  a  political  organization. 

2/  The  historical  development,  however,  having 
resulted  in  political  organisations  with  —  as  far  as  the 
race  is  concemed  —  very  heterogeneous  populations, 
gives  several  proofs  that  even  in  such  cases  différent 
national  éléments  might  be  united  in  one  political  idea 
—  still  more,  they  might  be  moulded  into  a  new,  per- 
fectly  joint  consciousness  of  national  solidarity. 

3/  Under  such  circumstances  it  is  impossible  and 
might  tum  out  ruinons  to  the  progress  of  civilization 
to  attempt  any  application  of  an  abstract  idea  of 
nationality  in  order  to  displace  the  political  frontiers 
in  conformity  with  the  national  boundaries. 

4/  It  is  preposterous  to  claim  that  the  questions  of 
nationaUty  should  be  treated  in  ail  their  motley  va- 
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riety  in  connection  with  the  coming  peace-negotia- 
tions,  which  ought  to  be  limited  only  take  up  for  con- 
sidération such  national  and  political  questions  as 
hâve  become  important  because  of  the  mihtary  ope- 
rations. 

5/  As  to  the  terms  of  peace  it  must  be  emphasised, 
that  it  is  désirable,  that  no  territory  of  any  larger  ex- 
tent  might  be  transfered  from  one  state  to  another  in 
order  to  be  incorporated  in  the  conquering  state,  be- 
cause annexations  usually  cause  continuall  distrust 
and  hatred  between  the  peoples,  ferment  the  revange 
pohcy  and  render  the  peace  work  more  difficult. 

6/  The  problem  of  nationality  is,  however,  not  only 
of  international  importance  but  also  important  to  the 
interior  politics  of  the  states,  and  seems  from  this 
point  of  view  under  the  présent  situation  to  be  far 
more  consequential.  The  interior  national  policy  is  de- 
termined  —  or  might  be  influenced  —  by  an  enhghte- 
ned  popular  opinion  within  the  states  concemed,  and 
it  is  therefore  of  great  importance  that  the  questions  of 
nationality  be  thoroughly  investigated. 

7/  The  war  has  presented  new  proofs  of  the  tena- 
bility  of  political  organizations  with  a  heterogeneous 
population.  This  victory  for  the  idea  of  the  State 
shows  that  there  is  no  reason  for  a  national  majority 
to  stifle  the  cultural  characteristics  of  the  minority. 

8/  After  the  peace  the  inner  national  questions  will 
probably  play  a  prominent  part  and  states  with  a  he- 
terogeneous population  will  with  necessity  hâve  to 
take  them  up  for  eamest  considération. 

9/  It  would  then  be  good,  if  certain  minimum  claims 
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of  the  national  minorities  of  the  states  could  be  gran- 
ted  and  it  could  be  decided  according  to  the  circum- 
stances  in  each  case  what  more  ttiight  be  allowed.  New 
forms  of  autonomy  would  perhaps  in  some  cases  be 
considered. 

10/  It  is  of  the  greatest  importance  that  the  questions 
of  nationaUty  not  be  treated  merely  on  abstract  and 
gênerai  principles.  Each  spécial  case  must  be  inves- 
tigated  and  upon  the  results  of  such  investigations  the 
conclusions  should  be  founded. 


ZUR  NATIONALITATENFRAGE. 

VON 

DR.  RUDOLF  LAUN,  OESTERREICH. 

.  Artikel  II  des  Mindestprogramms  der  Zentralorga- 
nisation  fur  einen  dauemden  Frieden  sagt:  „Les  Etats 
garantiront  aux  nationalités  comprises  dans  leur  terri- 
toire l'égalité  civile,  la  liberté  religieuse  et  le  libre 
usage  de  leur  langue". 

Die  beiden  ersten  der  drei  hier  aufgestellten  For- 
derungen,  bûrgerliche  und  religiôse  Freiheit,  bediirfen 
heute  fiir  Kulturstaaten  im  Allgemeinen  wohl  keiner 
prinzipiellen  Erôrterung.  Dasselbe  darf  vielleicht  auch 
vom  freien  Gebrauch  der  Sprache  behauptet  werden, 
soweit  man  an  den  privaten  Gebrauch  denkt,  wenn- 
gleich  es  beispielsweise  nach  Zeitungsnachrichten  in 
Russland  wâhrend  des  Krieges  dazu  gekommen  sein 
soll,  dass  dort  der  Gebrauch  der  deutschen  Sprache 
verboten  wurde. 

Dagegen  greift  der  freie  Gebrauch  der  Sprache  durch 
das  Individuum,  sobald  man  ihn  nach  allen  Seiten  hin 
gewahrleisten  will,  tiber  die  private  Sphâre  des  Ein- 
zelnen  in  den  Kreis  der  ôffentlichen  und  besonders  der 
staatlichen  Interessen  iiber.  Man  denke  nur  an  die 
Presse,  an  Vereine  und  ôffentUche  Versammlungen, 
an  den  sprachUchen  Verkehr  des  Staatsbûrgers  mit 
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den  Behôrden,  an  den  Unterricht,  namentlich  jenen 
der   breiten  Volksmassen  in  den  Elementarschulen. 

In  fast  allen  Kulturstaaten  herrscht  eine  Rasse 
derart  vor,  dass  sie  ihrer  Sprache,  zugleich  der  Sprache 
der  Behôrden  und  der  Gesetze,  in  allen  diesen  Beziehun- 
gen  eine  beliebig  privilegierte  Stellung  verleihen  kann, 
wâhrend  die  Sprachen  anderer  Rassen  daneben  nur 
mehr  oder  weniger  geduldet  werden.  So  entsteht  ein  be- 
sonderes  Schutzbedûrfnis  der  nationalen  Minoritâten. 

Nun  leben  wir  in  einem  Zeitalter  des  Nationalismus. 
Jeder  fast,  mit  wohl  nur  ganz  seltenen  Ausnahmen, 
ûberschâtzt  sein  eigenes  Volk.  Er  ergreift  leidenschaft- 
lich  fur  dièses  Partei  und  billigt  im  Allgemeinen  aile 
Vorgânge  im  ôffentlichen  Leben  und  in  der  Politik, 
welche  seinem  Volke  ntitzen,  auch  dann,  wenn  er 
analoge  Vorgânge  im  Privatverkehr  als  unsittlich 
missbilligen  und  ablehnen  wiirde,  âhnlich  wie  man  in 
der  Aéra  der  Religionskâmpf e  fur  das  eigene  Glaubens- 
bekenntnis  nach  dem  Grundsatz  eingetreten  ist,  dass 
der  Zweck  die  Mittel  heilige.  Die  nationalen  Minori- 
tâten bediirfen  daher  selbst  in  demokratischen  und 
freiheitlichen  Staaten  eines  Schutzes,  weil  hier  ihre 
Lage  vom  nationalen  Egoismus  der  Mehrheit  abhângt. 

Selbst  Personen,  die  sich  ûber  den  brutalen  Rassene- 
goismus  der  Massen  emporgearbeitet  haben,  Mânner, 
deren  edle  Menschenliebe,  friedliebende  Gesinnung 
und  aufrichtiges  Streben  nach  Gerechtigkeit  uber  je- 
den  Zweifel  erhaben  ist,  sind  in  der  Regel  nicht  ganz 
unbefangen,  sobald  die  Interessen  der  eigenen  Rasse 
oder  Sprachgemeinschaft  beriihrt  werden.  Hiervon 
gibt  uns  auch  der  Recueil  de  Rapports,  wie  schon  die 
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frûhere  Literatur,  Proben.  So  findet  der  Englânder 
Buxton,  der  den  Elsâssem  und  Lothringem,  Italie- 
nem,  Finnen,  Polen,  Tschechen,  Ruthenen,  Rumânen, 
Serbokroaten,  Bulgaren,  Griechen  und  Arménien!  die 
nationale  Gleichheit  in  ziemlich  radikaler  Weise  brin- 
gen  will,  auf  sechs  Zeilen  Griinde  genug,  um  die  Iren, 
Inder,  Aegypter  und  Perser  von  der  Erôrterung  auszu- 
schliessen,  obwohl  doch  unbestreitbar  zum  Teile  weite 
Schichten  aller  dieser  zuletzt  genannten  Vôlker  in  der 
Kultur  bedeutend  hôher  stehen  als  beispielsweise  die 
Masse  der  ruthenischen  und  rumânischen  Bauem  im 
Osten  Oesterreichs  und  Ungams,  von  den  nicht  ottoma- 
nischen  Rassen  der  Tùrkei  gar  nicht  zu  reden  (Nationa- 
lity,  S.  4;  Recueil  de  Rapports,  I,  S.  52).  Ebenso  ge- 
nûgen  dem  Amerikaner  Levermore  8  Zeilen,  um  den 
afrikanischen  und  asiatischen  Rassen  in  Amerika  den 
Anspruch  nicht  nur  auf  matérielle  Gleichstellung,  son- 
dem  sogar  auf  Gleichheit  vor  dem  Gesetze  („equality 
before  the  law")  und  unparteiische  Justiz  („impartial 
justice"),  also  auf  rein  formale  Gleichstellung  selbst 
bei  materiell  ungleichen  Normen,  abzuerkennen  (Ar- 
ticle: II  of  the  Minimum  Program,  S.  3,  4;  Recueil  de 
Rapports,  II,  S.  269,  270).  Dem  Gutachten  des  Un- 
gam  Jaszi  aber  merkt  man  es  fast  in  jeder  Zeile  an, 
dass  er,  sicherUch  unbewusst,  allem  aus  dem  Wege  geht, 
was  zu  ungiinstigen  Schliissen  ûber  das  heutige  Spra- 
chen-  und  Nationalitâtenrecht  Ungams  hinfûhren 
kônnte.  Ja  er  stellt  sogar  unter  anderem  die  „notwen- 
dige  prinzipielle  Einheit  der  Kultur"  der  Freiheit  im 
Gebrauch  der  Muttersprache  gegenûber,  offenbar  von 
der  Ueberzeugung  geleitet ,  dass  die  Einrichtungen  seines 
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Vaterlands,  welche  der  ungarischen  Rasse  und  der 
ungarischen  Sprache  ein  sehr  erhebliches  Uebergewicht 
auf  Kosten  der  anderen  verleihen,  eben  durch  jene 
Notwendigkeit  der  „prinzipiellen  Einheit  der  Kultur" 
sittlich  gerechtfertigt  werde.  (Das  Nationalitàten- 
problem,  S.  4;  Recueil  de  Rapports,  I,  S.  81). 

Es  ist  ausserordentlich  lehrreich,  solchen  Stimmen 
Beachtung  zu  schenken.  Denn  sie  zeigen,  dass  nationale 
Minoritàten  selbst  von  den  besten  und  edelsten  Rich- 
tem  kaum  ein  voiles  und  allseitiges  Verstàndnis  ihrer 
Lage  erhoffen  kônnen,  solange  dièse  Richter  einer 
herrschenden  Nation,  einer  nationalen  Mehrheit  ent- 
nommen  werden. 

Unter  solchen  Umstânden  ist  die  Formel  des  Min- 
destprogramms  „le  libre  usage  de  leur  langue"  viel  zu 
wenig,  zu  unbestimmt  und  zu  vieldeutig.  Sie  besagt 
vielleicht  sehr  viel  in  den  Hoffnungen,  die  auf  sie  gesetzt 
werden,  sie  wûrde  aber,  selbst  wenn  sie  in  die  Gesetz- 
gebung  aller  Staaten  einginge,  in  der  praktischen  Poli- 
tik  so  gut  wie  nichts  bedeuten.  „Freien  Gebrauch  ihrer 
Sprache",  den  haben  ja,  in  einem  gewissen  Sinn,  sogar 
aile  Vôlker  Russlands  —  die  Deutschen  wàhrend  des 
Krieges  ausgenommen,  falls  jene  fruher  erwàhnten  Zei- 
tungsnachrichten  auf  Wahrheit  beruhen  sollten.  Es 
wird  kaum  eine  noch  so  unbedeutende  nationale  Min- 
derheit  in  irgend  einem  nur  halbwegs  zivilisierten 
Staatswesen  geben,  von  der  man  nicht  schon  heute 
in  irgend  einem  Sinn  sagen  konnte,  sie  habe  „den  freien 
Gebrauch  ihrer  Sprache". 

Was  die  nationalen  Minoritàten  fordem  oder  for- 
dem  werden  und  was  ihnen  das  Rechtsgefûhl  aller 
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wahrhaft  demokratisch  denkenden  Menschen  auf  die 
Dauer  nicht  vorenthalten  kônnen  wird,  geht  daher 
weiter.  Es  handelt  sich  um  die  Freiheit  der  Sprache  auch 
in  der  Oeffentlichkeit,  um  deren  Gleichstellung  mit  der 
herrschenden  oder  Staatssprache  im  Press-,  Vereins- 
und  Versammlungswesen,  in  Schulen,  Kirchen  und 
im  Verkehr  mit  den  Behôrden,  vor  allem  aber  um 
einen  verhâltnismâssigen  Anteil  der  Minoritàtsrassen 
bei  der  Besetzung  der  ôffentlichen  Aemter. 

Mit  Recht  hat  daher  der  Pràsident  der  IL  Intema- 
tionalen  Studienkommission  Professer  KoHT  auf  dièse 
Seite  des  Gegenstandes  das  Schwergewicht  gelegt,  in- 
dem  er  in  dem  Programm  vom  6.  Màrz  1916  die  Fra- 
gen  stellte  : 

„2.)  What  ought  to  be  the  rules  goveming  the 
conditions  of  national  minorities  in  respect  to  a) 
school  organization  b)  church  organization,  c)  judicial 
proceedings,  d)  political  privilèges? 

3.)  Are  you  able  to  give  information  about  exis- 
ting  arrangements  in  individual  countries  where,  in 
some  respect,  thèse  problems  are  already  worked  out  ?" 

In  diesen  Fragen  liegt  zweifellos  der  Kempunkt  des 
Problems  und  sie  will  ich  im  Folgenden  versuchen,  kurz 
zu  beantworten.  Gegen  dièse  beiden  Fragen  tritt  die 
erste  Frage  des  Programms,  jene  nach  dem  Nutzen 
und  der  MôgUchkeit  intemationaler  Vertrâge  zum 
Schutz  der  nationalen  Minoritâten,  verhàltnismâssig 
in  den  Hintergrund.  Denn  erst  muss  mandariiberklar 
sein,  was  man  an  die  Rechtseinrichtungen  der  einzelnen 
Staaten  fiir  Anforderungen  stellen  kann  und  soU,  be- 
vor  man  an  internationale  Vereinbarungen  hieruber 
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denkt.  Auchherrscht  heute  noch  bei  allen  grossen  Kul- 
turvôlkem  nicht  nur  nach  aussen  hin,  sondem  auch  im 
Staatsinnem,  gegenuber  den  nationalen  Minoritâten, 
ein  starker  nationaler  Imperialismus.  Man  soUte  daher 
meines  Erachtens,  wenn  man  die  praktischen  Môg- 
lichkeiten  nicht  aus  dem  Auge  verlieren  will,  die  schô- 
ne  und  edle  Aufgabe,  gegen  diesen  Imperialismus 
durch  vôlkerrechtliche  Abmachungen  anzukàmpfen, 
vielleicht  voriâufig  doch  noch  besser  der  Zukunft  iiber- 
lassen  und  sich  inzwischen  desto  intensiver  auf  die  Pro- 
paganda  fiir  staatliche  Einrichtungen  verlegen.  Dabei 
bediirfen  wir  allerdings  nicht  so  sehr  eines  Minimal- 
programms,  sondem  vor  allem  eines  Maximal^ro- 
gramms  dessen,  was  die  nationalen  Minoritâten  an 
praktisch  Realisierbarem  zu  fordern  hâtten.  Was 
endlich  die  vierte  Frage,  besondere  Vorschlâge  fur 
einzelne  Nationalitâten  anbelangt,  so  habe  ich  hierzu 
in  Bezug  auf  die  allgemeinen  Prinzipien,  welche  hier 
erôrtert  werden,  nichts  zu  bemerken. 

Es  handelt  sich  uns  demnach  hier  darum,  zu  unter- 
suchen,  wie  ein  Staat  eingerichtet  sein  kônne  oder  mus- 
se, um  den  nationalen  Minderheiten,  deren  es  ja  in 
jedem  grôsseren  Staatswesen  solche  gibt,  eine  grôsst- 
môgliche  Freiheit  und  Gleichstellung  mit  der  Majori- 
tâtsrasse  oder  herrschenden  Rasse  zu  gewâhren.  Das 
Problem  ist  im  gegenwârtigen  Augenblick  nicht  so  zu 
stellen:  welches  Minimum  an  Freiheit  und  Gleichstel- 
lung ist  vôlkerrechtlich  durchzufiihren,  sondem  so: 
welches  Maximum  ist  in  grossen  Staaten  môglich  ? 

In  dieser  Hinsicht  steht  nun  vor  allen  anderen  Staa- 
ten der  Kulturwelt  die  Schweiz  als  ein  Idealbild  vor 
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uns.  Es  fragts  ich,  ob  nicht  ihre  Einrichtungen  geeignet 
seien,  den  anderen  Staaten  als  Muster  fiir  die  Regelung 
des  Sprachen-  und  Nationalitâtenrechtes  vorgehalten 
zu  werden.  In  einzelnen  Richtungen  dûrfte  dies  sicher- 
lich  zutreffen  und  es  wâre  eine  schône  und  dankbare 
Aufgabe  fur  ein  Schweizer  Mitglied  der  Organisation 
Centrale,  uns  des  Nâheren  dariiber  zu  berichten,  wel- 
che  Einrichtungen  seines  Vaterlandes  in  Bezug  auf  das 
Nationalitâten-  und  Sprachenrecht  sich  zu  allgemeiner 
Nachbildung  eignen. 

Allein  dabei  wird  es  sich  wohl  nur  um  Einzelnes  han- 
deln  kônnen.  BekanntUch  Uegen  in  der  Schweiz  be- 
sondere  Verhâltnisse  vor,  welche  sich  von  denen  in 
allen  anderen  Staaten  wesentUch  unterscheiden.  Die 
Schweiz  ist  ein  kleiner  Staat,  ein  neutralisierter  Staat, 
ein  Binnenstaat  ohne  Kolonien.  Wir  aber  suchen  Prin- 
zipien,  die  sàmtUche  Grossmâchte  und  Kolonialstaaten 
aufs  tiefste,  ja  an  den  Wurzeln  ihrer  Macht  beruhren. 
Die  Schweiz  hat  es  mit  nur  drei,  an  Alter  und  Hôhe 
der  Kultur  einander  ziemUch  gleichstehenden  Vôlkem 
zu  tun.  Wir  dagegen  wollen  uns  an  Staaten  wenden, 
unter  deren  Hoheit  zehn,  zwanzig  Rassen  verschieden- 
ster  Kulturstufe  leben.  Die  wirtschaftUche  Lage  der 
drei  Vôlker  in  der  Schweiz  ist  eine  sehr  àhnliche,  keines 
beherrscht  das  andere,  keines  ist  vom  anderen  unbe- 
dingt  abhângig.  Wir  aber  wollen  die  Struktur  von 
Staaten  vor  unser  Forum  ziehen,  in  denen  es  herrschen- 
de  und  dienende,  ausbeutende  und  ausgebeutete  Vôl- 
ker gibt,  wo  die  nationalen  Gegensâtze  vielfach,  we- 
nigstens  im  allgemeinen  Umriss,  mit  Klassengegen- 
sâtzen  zusammenfallen. 
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Es  hâtte  daher  heute  keine  Aussicht  auf  praktischen 
Erfolg,  wenn  man  etwa  Russland  oder  England,  dem 
Deutschen  Reich  oder  den  Vereinigten  Staaten  von 
Amerika  das  Nationalitâten-  und  Sprachenrecht  der 
Schweiz  als  Muster  vorhalten  wollte. 

Hingegen  gibt  es  einen  anderen  Staat,  dessen  Natio- 
nalitâtenrecht,  so  unvollkommen  es  auch  im  Vergleich 
mit  den  Idealforderungen  ist,  dennoch  fur  nahezu  aile 
anderen  Staaten  mit  Ausnahme  der  Schweiz  ein  leuch- 
tendes  Vorbild  abgeben  kônnte,  wenn  es  nur  hekannt 
wàre  :  nâmlich  Oesterreich. 

Es  liegt  mir  voUkommen  feme,  diesen  Staat  deswe- 
gen  in  den  Vordergnind  rûcken  zu  wollen,  weil  ich  ein 
Oesterreicher  bin.  Dass  ich  an  der  Verfassung  meines 
Vaterlandes  auch  eine  herbe  Kritik  zu  iiben  weiss, 
daruber  môge  mein  eben  verôffentlichtes  Gutachten 
uber  die  Stellung  der  ôsterreichischen  Lànder  bei  einer 
kiinftigen  Verfassungsreform  (Seite  78 — 94  des  Son- 
derheftes  „Lànderautonomie"  der  Oesterreichischen 
Zeitschrift  fiir  ôffentliches  Recht,  Wien,  Manz,  1916) 
Zeugnis  ablegen.  Allein  auch  eine  von  jedem  gefiihls- 
mâssigen  Einschlag  befreite  rein  sachliche  Priifung 
zeigt,  dass  abgesehen  von  der  Schweiz,  kein  Staat,  der 
von  mehreren  Nationalitâten  bewohnt  wird,  ihnen 
auch  nur  annâhemd  so  viel  Freiheit  und  Gleichheit 
gewâhrt  wie  Oesterreich. 

Oesterreich  —  ohne  Ungam  und  Bosnien  —  wird 
bekanntlich  von  8  NationaHtâten  bewohnt,  wenn 
man  die  Ladiner  (in  einigen  Alpenthàlem)  und  die 
Magyaren  (in  der  Bukowina)  wegen  ihrer  sehr  geringen 
Anzahl  nicht  mitrechnet.  Keines  von  den  8  Vôlkem 
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hat  die  Majoritât,  jedes  von  ihnen  bildet  eine  schutz- 
bedùrftige  nationale  Minderheit  gegenùber  den  ande- 
ren  Nationalitâten.  Oesterreich  ist  daher  gewissermas- 
sen  die  Wiege  des  nationalen  Minoritàtenschutzes  und 
damit  des  —  so  hoiïen  wir  —  zukunftigen  Nationali- 
tâtenrechtes  der  Welt. 

Im  Ausland  —  abgesehen  vielleicht  von  Deutsch- 
land  —  ist  dies  allerdings  fast  vollstândig  unbekannt. 
Namentlich  in  den  westlichen  Kulturlândem  wie  Eng- 
land,  Frankreich  und  den  Vereinigten  Staaten  von 
Amerika  ist  die  ôffentliche  Meinung  durch  oberflàch- 
liche  und  einseitige  —  wenn  nicht  vielleicht  auch  ôf- 
ters  durch  absichtlich  entstellte  —  Darstellungen, 
noch  mehr  aber  dadurch,  dass  ihr  die  wichtigsten  Tat- 
sachen  und  Einrichtungen  gar  niemals  bekannt  ge- 
worden  sind,  zu  einem  vôUig  verzerrten  Bild  Oester- 
reichs  gelangt.  Es  sei  hier  beispielsweise  auf  Werke 
wie  jene  von  ScoTUS  Viator  (Seton-Watson)  oder  von 
Chéradame  hingewiesen.  Vor  allem  wird  in  derarti- 
gen  Schriften  in  der  Regel  Ungam  gegeniiber  Oester- 
reich stark  in  den  Vordergrund  geriickt,  sodass  der 
Léser  geneigt  ist,  sein  Urteil  iiber  Ungam  auf  Oester- 
reich zu  tibertragen.  In  Wahrheit  sind  beide  Staaten 
in  Bezug  auf  das  Sprachen-  und  Nationalitâtenrecht 
einander  ungefâhr  ebenso  diamétral  entgegengesetzt 
wie  die  Schweiz  und  Russland.  Im  Uebrigen  wird,  was 
Oesterreich  allein  anbelangt,  aus  den  mannigfachen 
Aeusserungen  von  Abgeordneten  und  von  Zeitungen 
ûber  innerpolitische  Fragen,  aus  verschiedenen  ge- 
legenthch  umlaufenden  Geriichten,  wie  deren  ja  bei 
jedem  Anlass  die  entgegengesetztesten  im  Volke  ver- 
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breitet  werden,  aus  geringfiigigen  Vorfâllen  aller  Art 
usw.  fast  immer  gerade  nur  dasjenige  herausgesucht, 
was  darzutun  scheint,  dass  die  kleineren  und  zum 
Teil  kulturell  noch  sehr  wenig  entwickelten  nichtdeut- 
schen  Nationalitâten  in  Oesterreich  gegenùber  den  re- 
lativ  etwas  zahlreicheren  und  hôherkultivierten  Deut- 
schen  zuriickgesetzt  seien.  Mànner  wie  Massaryk  ha- 
ben  dann  noch  wârhend  des  Krieges  in  demselben  Sinn 
Propaganda  gemacht.  So  ist  aus  zehn  Prozent  der 
Tatsachen  —  von  den  absichtlichen  Unwahrheiten 
ganz  abgesehen  —  ein  ganz  falsches  Bild  entworfen 
worden,  neunzig  Prozent  der  massgebenden  Tatsa- 
chen sind  der  Welt  unbekannt.  Es  ist  so  âhnlich,  wie 
wenn  beispielsweise  in  Deutschland  und  Oesterreich,  so 
oft  hier  iiber  die  Vereinigten  Staaten  geschrieben  wûr- 
de,  immer  nur  von  der  Riickstândigkeit  der  dortigen 
Arbeiterschutzgezetzgebung  die  Rede  wâre  und  daraus 
deduziert  wiirde,  dass  man  drùben  in  allem  viel  reaktio- 
nàrer  sei  als  bei  uns. 

Demgegeniiber  gibt  es  nur  eines  :  die  Tatsachen.  Wer 
iiber  die  Verwirklichung  des  Nationalitâtenschutzes 
in  grossen  Staaten  reden  will,  der  studiere  zuerst  das 
Sprachenrecht  Oesterreichs,  die  Praxis  der  Gerichte 
und  der  staatlichen  und  autonomen  Verwaltungsbe- 
hôrden  dièses  Landes  iiber  dièse  Materie,  die  Bestre- 
bungen  in  der  neueren  Verfassungsgeschichte  Oester- 
reichs, welche  auf  die  Verwirklichung  einer  vollstàn- 
digen  Gleichheit  der  Nationen  abzielen,  die  Schwierig- 
keiten,  welche  sich  entgegenstellen,  die  reiche,  histori- 
sche,  juristische  und  administrativ-technisch  Literatur 
(von  der  poHtischen  gar  nicht  zu  reden),  welche 
ûber  aile  dièse  Gegenstânde  in  Oesterreich  besteht. 
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Es  wiirde  viel  zu  weit  fuhren,  wenn  ich  versuchen 
woUte,  das  ôsterreichische  Nationalitâten-  und  Spra- 
chenrecht  und  seine  Geschichte  oder  gar  aile  politi- 
schen  Bestrebungen,  aile  Gesetzentwûrfe  und  Reso- 
lutionen  der  einzelnen  politischen  Parteien  usw.  auf 
diesem  Gebiete  auch  nur  in  der  gedrângtesten  Kûrze 
hier  zu  erôrtern.  Das  Folgende  kann  vielmehr  nur 
einige  Bemerkungen  zur  vorlâufigen  Orientierung  des 
Lesers  enthalten.  Im  Uebrigen  muss  auf  die  Literatur 
verwiesen  werden,  von  welcher  hier  einige  neuere 
Erscheinungen  genannt  seien: 

Mischler-Ulbrich,  Oesterreichisches  Staatswôrter- 
buch,  2.  Auflage,  Wien,  1905  ff,  und  zwar  hauptsâch- 
lich  die  Aufsâtze  „Bôhmen"  von  Ulbrich  (I.  Band, 
S.  530 — 611),  „Geschàftssprache  der  Behorden  von 
ScHAFFGOTSCH  (II,  S.  371 — ^387)  und  „Nationalitâten" 
von  FiscHEL  (III,  S.  676 — 702).  Am  Schlusse  dieser 
Aufsâtze  befinden  sich  sehr  ausfûhrliche  Literaturan- 
gaben. 

Bernatzik,  Die  ôsterreichischen  Verfassungsge- 
setze,  2.  Auflage,  Wien,  191 1,  S.  879 — 1016. 

Bernatzik,  iiber  nationale  Matriken  (Rektorats- 
rede  1910),  Wien  1910.  Daselbst  in  den  Anmerkun- 
gen  (S.  95 — 108)  weitere  Literaturangaben. 

Hernritt,  NationaHtât  und  Recht,  Wien  1899. 

Springer,  (Pseudonym  fur  Renner)  Der  Kampf 
der  ôsterreichischen  Nationen  um  den  Staat,  Leipzig 
und  Wien  1902. 

Renner,  Grundlagen  und  Entwicklungsziele  der 
ôsterreichisch-ungarischen  Monarchie,  Wien  und  Leip- 
zig, 1906. 
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Renner,  Oesterrreichs   Emeuerung,   Wien,   1916. 

Otto  Bauer,  Die  Nationalitâtenfrage  und  die  So- 
zialdemokratie,  Wien,  1907. 

„Laenderautonomie",  Sonderheft  der  Oesterreichi- 
schen  Zeitschrift  fiir  ôffentliches  Recht,  Wien,  1916. 

Laun,  Das  freie  Ermessen  und  seine  Grenzen,  Wien 
und  Leipzig,  1910,  S.  191 — 195. 

FiscHEL,  Das  ôsterreichische  Sprachenrecht,  2. 
Auflage,  Brûnn,  1910. 

FiscHEL,  Materialien  zur  Sprachenfrage  in  Oester- 
reich,  Briinn,  1902. 

Auch  die  Arbeiten  der  1915  aufgelôsten  „K.k.  Kom- 
mission  zur  Fôrderung  der  Verwaltungsreform",  ver- 
ôffentlicht  in  der  K.k.  Hof-  und  Staatsdruckerei  in 
Wien,  enthalten  einige  Entwiirfe  und  verschiedenes 
Material,  welches  hier  von  Interesse  ist. 

Es  ist  iibrigens  nicht  bloss  in  deutscher  Sprache, 
sondem  zum  Teil  auch  in  anderen  Sprachen  Oester- 
reichs,  insbesondere  in  der  tschechischen,  eine  reich- 
haltige  und  vorziigHche  Literatur  vorhanden.  Zitate 
sind  in  den  friiher  angegebenen  Werken  zu  finden. 

Die  Grundlage  des  ôsterreichischen  Nationahtà- 
ten-  und  Sprachenrechtes  bildet  Artikel  XIX  des 
ôsterreichischen  Staatsgrundgesetzes  iiber  die  allge- 
meinen  Rechte  der  Staatsbiirger  vom  21.  Dezember 
1867,  Reichsgesetzblatt  Nr.  142.  Dieser  sagt: 

„Alle  Volksstâmme  des  Staates  sind  gleichberech- 
tigt,  und  jeder  Volksstamm  hat  ein  unverletzHches 
Recht  auf  Wahrung  und  Pflege  seiner  NationaUtât 
und  Sprache. 

Die  Gleichberechtigung  aller  landesublichen  Spra- 
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chen  in  Schule,  Amt  und  ôffentlichem  Leben  wird 
vom  Staate  anerkannt. 

In  den  Lândem,  in  welchem  mehrere  Volksstâmme 
wohnen,  sollen  die  ôffentlichen  Unterrichtsanstalten 
derart  eingerichtet  sein,  dass  ohne  Anwendung  eines 
Zwanges  zur  Erlemung  einer  zweiten  Landessprache 
jeder  dieser  Volksstâmme  die  erforderlichen  Mittel 
zur  Ausbildung  in  seiner  Sprache  erhâlt." 

In  diesem  Artikel  der  ôsterreichischen  Verfassung, 
80  anfechtbar  auch  seine  juristisch-technische  For- 
mulierung  ist  und  so  viel  auch  in  Einzelheiten,  zum 
Beispiel  liber  den  Zwang  zur  Erlemung  einer  zweiten 
Landessprache,  einzuwenden  sein  mag,  ist  im  Prinzip 
ein  geradezu  idéales  Recht  der  nationalen  Freiheit 
und  Gleichheit  kodifiziert.  Dennoch  ist  er  geltendes 
Recht  in  einem  grossen  Staate.  Er  kann  daher  ge- 
wissermassen  als  ein  Maximalprogramm  fiir  nationale 
Minoritâten  dem  Artikel  II  unseres  Minimalprogramms 
gegeniibergestellt  werden. 

Aber  jener  Artikel  XIX  ist  nicht  etwa  nur  ein 
Programm,  sondern  er  ist  in  zahlreichen  Gesetzen 
und  Verordnungen  durchgefiihrt  und  wird  praktisch 
gehandhabt.  Im  Abgeordnetenhaus  sind  aile  Natio- 
nalitâten  auf  Grund  des  allgemeinen  gleichen  Wahl- 
rechtes  im  Wesentlichen  proportional  vertreten.  Aile 
Sprachen  des  Reiches  dùrfen  hier  gesprochen  werden, 
jede  Nation  hat  im  Pràsidium  einen  Sitz;  die  Gesetze 
und  Verordnungen  erscheinen  in  allen  Sprachen.  Die 
Behôrden  hôren  nicht  nur  jeden  in  seiner  Mutter- 
sprache,  sie  erledigen  auch  seine  Angelegenheit  in 
dieser  Sprache,  beides  im  Allgemeinen  unter  der  Vor- 
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aussetzung,  dass  dièse  Sprache  in  dem  Amtssprengel  der 
Behôrde  ,,landesûblich"  ist.  Die  unteren  und  zumeist 
auch  die  mittleren  Behôrden  werden,  der  Zahl  nach,  im 
Allgemeinen  ungefâhr  proportional  aus  den  Angehôri- 
gen  aller  Nationalitâten  ihres  Bezirkes  zusammenge- 
setzt,  unter  den  leitenden  und  hôheren  politischen 
Beamten  ûberwiegt  ein  Berufsbeamtentum,  das  zwar 
deutsch  spricht,  aber  nach  aller  und  strenger  Tradi- 
tion in  allen  nationalen  Fragen  peinlichste  Neutrali- 
tât  und  Parteilosigkeit  bewahrt,  ubrigens  aus  allen 
Nationalitâten  Zuflusse  erhâlt.  In  der  Besetzung  der 
zentralen  Aemter,  auch  der  Ministerposten,  sind  teils 
aile  Nationen,  teils  die  grôsseren  vertreten.  Eine  qua- 
litativ  ungeheuer  weitgehende  Autonomie  der  Lânder 
und  der  Gemeinden  bis  herab  zum  kleinsten  Dorf 
legt  den  Schwerpunkt  der  Lokalverwaltung  und  vieler 
hôherer  Verwaltungszweige  in  republikanischer  Weise 
voUkommen  in  die  Hânde  der  jeweiligen  nationalen 
Mehrheit,  ohne  den  Staatsbehôrden  einen  sachlichen 
Einfluss  zu  gewâhren.  Jeder  Staatsbiirger  kann  we- 
gen  Verletzung  des  Artikels  XIX  seine  Beschwerde 
bis  vor  den  obersten,  aus  Vertretern  aller  Nationa- 
litâten zusammengesetzten  Verfassungsgerichtshof 
Oesterreichs,  das  „Reichsgericht"  bringen.  Auch  das 
oberste  Verwaltungsgericht,  der  „VerwaUungsge- 
richtshof"  kommt  in  die  Lage,  die  Einhaltung  von 
verschiedenen  Vorschriften  des  Nationalitâtenrechtes 
durch  die  Behôrden  zu  iiberwachen.  Die  Praxis  die- 
ser  beiden  Gerichtshôfe,  ebenso  wie  jene  der  ordent- 
lichen  Gerichte  und  der  staatlichen  und  autonomen 
Verwaltungsbeh.ôrden  gibt  ein  wahres  Bild  von  der 
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Freiheit  und  Gleichheit  der  Nationalitâten  Oester- 
reichs. 

Allerdings  kann  die  Gleichheit  nicht  vollkommen 
verwirklicht  werden,  wie  dies,  wenigstens  annâhernd, 
vielleicht  eben  nur  in  der  Schweiz  môghch  ist.  Vor 
allem  ist  es  nicht  durchfiihrbar,  dass  die  Zentralstel- 
len,  die  Ministerien,  in  8  Sprachen  amtieren.  Hier 
hat  daher  die  Macht  der  Tatsachen  ein  faktisches 
Uebergewicht  der  ehemaHgen  deutschen  Amtssprache 
erhalten  und  die  anderssprachigen  Akten  werden, 
wenn  sie  an  die  oberste  Instanz  gelangen,  in  der  Regel 
durch  besondere  Translatoren  ins  Deutsche  iibersetzt. 
Auch  das  Heer  kann  ohne  eine  einheitliche  Dienst- 
sprache  kaum  zweckentsprechend  organisiert  und 
geleitet  werden.  Daher  ist  fiir  den  Amtsverkehr  der 
militârischen  Stellen  die  deutsche  Sprache  vorge- 
schrieben  und  von  den  Offizieren  und  hôheren  Un- 
teroffizieren  wird  im  Allgemeinen  das  zum  Dienst- 
gebrauch  geniigende  Minimum  an  Kenntnis  der  deut- 
schen Sprache  gefordert.  Dies  hat  ein  Ueberwiegen  der 
Deutschen  unter  den  Berufsoffizieren  zur  Folge,  doch 
herrscht  auch  im  Offizierskorps  kraft  alter  und  stren- 
ger  Tradition  voUkommenste  Parteilosigkeit  und  Neu- 
tralitât  in  nationalen  Dingen.  Endlich  fordert  auch 
der  Verkehr,  zum  Beispiel  im  Eisenbahn-,  Post-  und 
Telegraphenwesen,  eine  einheitliche  Sprache,  sobald 
er  uber  den  lokalen  Bereich  eines  Sprachgebietes  hin- 
ausgreift.  Demzufolge  hat  auch  hier  die  deutsche 
Sprache  ein  teils  durch  Vorschriften  begriindetes, 
teils  nur  faktisch  bestehendes  Uebergewicht. 

Damit  ist  aber  auch  schon  ailes  erschôpft,  was  als 
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Zeichen  der  „Unterdruckung"  der  nichtdeutschen  Na- 
tionalitâten  Oesterreichs  angefûhrt  werden  kann.  Es 
ist  gewissermassen  einen  Minimum  von  nationaler 
Ungleichheit,  das  unvermeidlich  ist,  wenn  die  Na- 
tionalitàten  weder  einer  mit  Rucksicht  auf  die  tat- 
sàchlichen  Sprachgrenzen  und  Sprachinseln  fast  un- 
realisierbaren,  jedenfalls  aber  ohnmâchtigen,  kon- 
fliktsreichen  und  wirtschaftlich  verderblichen  Klein- 
staaterei  noch  der  viel  unduldsameren  Vorherrschaft 
der  russischen  Staatssprache  verfallen  wollen. 

In  allen  ûbrigen  Angelegenheiten  herrscht  nicht 
nur  eine  voUkommene  Freiheit  und  Gleichheit  des 
Individuums  in  nationaler  Hinsicht,  sondem  auch 
im  Wesentlichen  eine  ungefâhr  der  Kulturstufe 
jedes  Volksstammes  proportionale,  vielfach  aber  gewis- 
sermassen arithmetische  Gleichheit  in  der  kulturellen 
Pflege  und  Fôrderung  aller  ôsterreichischen  Sprachen 
und  Nationalitâten.  Jeder  Band  der  „Sammlung  der 
nach  gepflogener  mtindlicher  Verhandlung  geschôpf- 
ten  Erkenntnisse  des  Reichsgerichtes",  herausgege- 
ben  von  Hye,  und  von  „Budwinski's  Sammlung  der 
Erkenntnisse  des  k.k.  Verwaltungsgerichtshofes"  ent- 
hâlt  Proben  hievon,  ebenso  die  Einzelheiten  der  vie- 
len  Verordnungen,  mit  denen  das  Sprachen-  und  Na- 
tionalitâtenrecht  in  den  einzelnen  Verwaltungsressorts 
durchgeftihrt  worden  ist.  Es  sei  hier  diesbezûglich 
auf  die  Sammlungen  dieser  Vorschriften  in  den  schon 
zitierten  Werken  von  Alfred  Fischel,  Das  ôster- 
reichische  Sprachenrecht,  Briinn,  1910  und  Materia- 
lien  zur  Sprachenfrage  in  Oesterreich,  Briinn  1902 
hingewiesen. 
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Der  Auslànder,  welcher  Oesterreich  nur  aus  den 
Bûchem  von  Watson  oder  aus  den  Vortrâgen  von 
Massaryk  kennt,  wurde  sich  gar  sehr  wundem,  wenn 
er  einmal  auf  Grund  dieser  Materialien  erfahren  wur- 
de, welches  denn  die  nationalen  Beschwerden  und 
Reibungen  sind,  die  in  der  Praxis  am  hâufigsten  vor- 
kommen.  Da  erachtet  sich  beispielsweise  ein  Deut- 
scher  oder  ein  Tscheche  dadurch  in  seinem  nationa- 
len Rechte  verletzt,  dass  auf  einem  Bahnhof  oder 
Postamt  die  Aufschriften  an  erster  Stelle  in  tschechi- 
scher  beziehungsweise  deutscher  Sprache  und  erst 
an  zweiter  in  seiner  Muttersprache  angebracht  sind. 
Einem  deutschen  Hausbesitzer  in  einer  rein  tsche- 
chischen  Stadt  oder  umgekehrt  wird  von  der  Ge- 
meinde  verwehrt,  an  seinem  Hause  neben  der  Stras- 
sentafel  in  der  Gemeindesprache  auch  noch  eine  Stras- 
sentafel  in  seiner  Muttersprache  anzubringen.  Ein 
Advokat,  der  beider  Landessprachen  vollkommen 
mâchtig  ist,  wûnscht  vor  einem  deutschen  Gericht 
in  rein  deutschem  Gebiet  tschechisch  oder  vor  einem 
tschechischen  Gericht  in  rein  tschechischem  Gebiet 
deutsch  zu  plaidieren  u.dgl.  Analoge  Konfliktsfâlle 
wiederholen  sich  zwischen  Sudslaven  und  Italienem 
im  Siiden,  zwischen  Polen  und  Ruthenen  im  Nord- 
osten  usw. 

Dièse  Bemerkungen  bezwecken  nicht,  die  hohe 
Idealitât  des  Strebens  nach  nationaler  Freiheit  und 
Gleichheit  ins  LâcherHche  ziehen  zu  wollen.  Jeder 
demokratisch  Denkende  muss  dièses  Streben  mit  sei- 
ner vollsten  Sympathie  begleiten.  Beispielsweise  habe 
ich  in  dem  schon  zitierten  Gutachten  in  dem  Sonder- 
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heft  „Lânderautonomie"  der  Oesterreichischen  Zeit- 
schrift  fur  ôffentliches  Recht,  Vorschlâge  zu  formu- 
Ueren  versucht,  wie  die  Bestrebungen  der  ôsterreichi- 
schen  Nationalitâten  nach  staatsrechtlicher  Selb- 
stândigkeit  im  Rahmen  eines  Bundesstaates  fur  aile 
Nationalitâten  praktisch  verwirklicht  werden  kônn- 
ten,  ohne  dass  die  wirtschaftliche  und  militârische 
Kraft  der  Gesamtheit  untergraben  und  kiinftigen 
russischen  Eroberungen  preisgegeben  wiirde.  Allein 
die  Beispiele  von  nationalen  „Streitfragen",  die  ich 
eben  angefiihrt  habe,  sind  nicht  etwa  extrême,  ad 
hoc  von  mir  ausgesuchte  Fâlle,  sondem  sie  sind  typi- 
sche,  alUàgliche  Beispiele  aus  der  Praxis  des  sogenann- 
ten  ôsterreichischen  Sprachenstreites.  Freilich  sind 
sie  nur  Symptôme,  hinter  ihnen  steckt  etwas  Tieferes. 
Aber  gerade  dièses  ist  es,  was  ftir  jede  Behandlung 
des  Nationalitâtenproblems  und  daher  auch  fur  die 
Erôrterungen  iiber  Art.  II  unseres  Mindestprogramms 
so  ungemein  lehrreich  ist  :  Die  Reibungsflàchen  ergeben 
sich  nicht  aus  dem  Fehlen  demokratischer  Freiheit  und 
Gleichheit  in  Bezug  auf  das  Nationalitâten-  und  Spra- 
chenrecht,  sondem  aus  undemokratisch-nationalen  Erobe- 
rungstendenzen,  aus  der  Sucht,  unter  dem  Vorwand  der 
Freiheit  und  Gleichheit  das  eigene  Volkstum  auf  Kos- 
ten  des  fremden  auszubreiten.  Dies  ist  namentlich  in 
der  sozialdemokratischen  Literatur,  wie  sie  uns  etwa 
in  den  Werken  von  Renner,  Otto  Bauer,  in  der 
Zeitschrift  „Der  Kampf"  und  in  der  „Arbeiterzei- 
tung"  entgegentritt,  oft  genug  dargetan  worden. 

Das  ôsterreichische  Nationalitâtenproblemdreht  sich 
hauptsàchHch  um  zwei  Punkte  :  In  Bôhmen,  wo  neben 
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4  Millionen  Tschechen  2i  Millionen  Deutsche,  uber- 
wiegend  in  scharf  von  einander  abgegrenzten  Sprachge- 
bieten  getrennt,  wohnen,  woUen  vielfach  die  Tschechen, 
die  vermôge  ihrer  Majoritàt  die  stârkeren  sind,  das 
deutsche  Sprachgebiet  national  „erobern",  wâhrend 
die  Deutschen  im  Wesenthchen  eine  Trennung  des 
Landes  nach  den  Sprachgrenzen  anstreben,  um  der 
„Tschechisierung"  zu  entgehen.  In  GaHzien  stehen 
in  àhnUcher  Weise  4I  Millionen  Polen  3  MilUonen 
Ruthenen  gegeniiber.  Auch  hier  strebt  die  Minder- 
heit  eine  Trennung  des  Landes  an,  um  der  polnischen 
Vorherrschaft  und  nationalen  „Eroberung"zu  entgehen 
Freilich  sind  hier  dièse  Bestrebungen  einerseits  durch 
die  sehr  niedrige  Kulturstufe  des  grôssten  Teiles  des 
ruthenischen  Volkes,  andererseits  dadurch  sehr  er- 
schwert,  dass  hier  keine  scharfe  Sprachgrenze  vor- 
handen  ist;  endlich  sind  die  Ruthenen  durch  beson- 
dere  Wahlrechtseinrichtungen  fiir  Galizien  in  Nach- 
teil  gegeniiber  den  Polen  gesetzt.  Im  Vergleich  zu 
diesen  nationalen  Eroberungstendenzen  der  Tsche- 
chen imd  Polen  ist  der  Siiden  in  Oesterreich  —  wohl 
zu  unterscheiden  von  Ungam  und  Bosnien  —  von 
viel  geringerer  Bedeutung.  Hier  stehen  die  Siid-Slaven 
teils  den  Italienem,  teils  den  Deutschen  gegeniiber, 
teils  sind  sie  im  nationalen  „Eroberungskrieg"  die 
Angreifer,  teils  die  Angegriffenen. 

Im  femen  Ausland  nun  haben  dièse  verschiedenen 
Bestrebungen  nach  nationaler  Eroberung,  da  sie  nur 
auf  Grund  des  Artikels  XIX  und  der  ungeheuer  weit- 
gehenden  Autonomie  der  ôsterreichischen  Lânder  und 
Gemeinden  môgUch  und  verstândlich  sind,  zumeist 
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eine  ganz  falsche  Beurteilung  gefunden.  Man  glaubte 
durch  jene,  frûher  erwàhnte  Literatur  einseitig  und 
unvollstândig,  wenn  nicht  unrichtig,  unterrichtet, 
dass  âhnlich  wie  in  Russland  oder  Ungam,  ein  Volk 
die  Vorherrschaft  ausube,  nâmlich  das  deutsche,  und 
dass  ein  altemder  Obrigkeitsstaat  vergebens  bemiiht 
sei,  die  Privilegien  des  herrschenden  deutschen  Volkes 
gegen  den  demokratischen  Freiheitsdrang  jung  auf- 
strebender  Vôlker  zu  behaupten.  Das  Gegenteil  ist 
der  Fall.  Fur  ein  demokratisches  Nebeneinanderleben 
gleicher  Volker  in  nationaler  Beziehung,  ist  das  ôster- 
reichische  Staatsgebâude  im  Wesentlichen  làngst 
eingerichtet,  nur  Problème  zweiten  oder  dritten  Ran- 
ges bleiben  da  noch  zu  lôsen.  Was  den  sogenann- 
ten  Nationalitàtenstreit  vor  dem  Kriege  nicht  zur 
Ruhe  kommen  liess,  war  vielmehr  jener,  wenn  man 
so  sagen  darf,  undemokratische  nationale  „Imperia- 
lismus",  jene  Eroberungsbestrébungen,  die  bei  den 
nationalistischen  und  reaktionàren  Parteien  aller  Vôl- 
ker Oesterreichs  in  Erscheinung  treten.  Demokratie 
und  Freiheit,  Fortschritt  und  Zukunft  miissen  daher 
auf  die  Seite  des  national  unparteiischen  ôsterreichi- 
schen  Staates  mit  seinem  jungen,  noch  àusserst  ent- 
wicklungsfâhigen  Sprachenrechte  treten,  gegen  die 
Bestrebungen  jener  NationaUsten  aus  aller  Welt, 
welche  Oesterreich  um  der  imperiaHstisch  verstande- 
nen  Nationalitâtsidee  Willen  unter  den  imperiaUsti- 
schen  Nachbarvôlkern  aufgeteilt  wissen  wollen.  Nicht 
England  oder  Frankreich,  Deutschland  oder  Russ- 
land, Japan  oder  die  Vereinigten  Staaten  sind  ein 
geeignetes  Vorbild  fiir  den  uns  in  nebelhafter  Feme 
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vorschwebenden  (zukùnftigen)  Weltstaat  in  Beziehung 
auf  das  Recht  der  Nationalitâten  und  Sprachen, 
sondem  Oesterreich.  Wie  immer  man  sonst  ùber  die 
Verfassung  dièses  Staates  denken  mag  —  ich  selbst 
halte  sie  fiir  âusserst  ref ormbedurftig  —  in  dieser  Hin- 
sicht  muss  er  von  jedem  demokratisch  Denkenden 
hoch  ûber  aile  grossen  Kulturstaaten  der  Welt  gestellt 
werden. 

Nicht  als  ob  Oesterreichs  eigentûmliche  Einrichtun- 
gen  ohne  weiteres  auf  jeden  Staat  ùbertragbar  wâren. 
Im  Gegenteil,  sie  bedurfen  sicherlich  in  jedem  ein- 
zelnen  Fall  noch  vieler  praktisch  sehr  wichtiger  Aen- 
derungen,  um  auf  die  besonderen  Verhâltnisse  irgend 
eines  anderen  Staates  anwendbar  zu  sein.  Aber  ich 
meine,  wenn  wir  solche  Fragen,  wie  die  friiher  zitier- 
ten  Fragen  2  und  3  des  Programms  der  IL  Kommission 
ûberhaupt  aufwerfen,  so  miissen  wir  den  nationalen 
Minoritàten  aller  Staaten  fiir  ihre  politischen  Pro- 
gramme und  den  Staaten  selbst  fiir  ihre  zu  hof- 
fenden  kiinftigen  Reformen  kein  Flickwerk,  sondem 
gewissermassen  ein  Vorbild  aus  einem  Guss,  beruhend 
auf  grossen  Prinzipien,  zugleich  aber  doch  ein  prak- 
tisch erreichbares  und  in  der  Wirklichkeit  bewâhrtes 
Vorbild  zeigen.  Ein  solches  Vorbild  nun,  das  fiir 
Grosstaaten  in  Betracht  kàme,  scheint  mir  nur  das 
Sprachen-  und  NationaHtàtenrecht  Oesterreichs  zu 
gewàhren. 
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PREFACE. 


The  way  out  of  the  présent  hell  can  only  be  found  by 

the  coopération  of  three  political  and  social  powers,  n.l. 

a.  The  eledors,  when  they  retum  to  or  accept  the 

principles  of  the  Cobden  Club  :  Peace,  Free  trade, 

Goodwill  among  nations; 

h.  The  elected,  when  they  continue  the  work,  inau- 

gurated  by  Passy  and  Randal  Cremer  and  organis- 

ed  in  the  Interparliamentary  Union,  and 

c.  The  governments,  when  they  continue  the  work 

inaugurated  by  the  Russian  Czar  and  organised  in 

the  Peace-Conferences. 

The  short  essays,   pubhshed  in  this  paper  show 

the  next  moves  on  the  Unes  b  and  c.  Their  origin  Ues 

in  a  mandate  of  the  Interparliamentary  Union  to  a 

Commission  for  the  préparation  of  the  third  Peace- 

Conference,  consisting  of  Beckman,Lammasch,Slayden 

and  myself,  while  the  fifth  member  Kovalevsky  died. 

As  the  war  made  the  continuation  of  our  collégial  work 

impossible  I  continued  it  by  myself  alone  and  extended 

the  mandate  as  will  be  seen  in  the  reprinted  essays. 

Evidently  a  lasting  peace  cannot  be  reached  by  mili- 
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tary  successes.  They  would  be  got  by  combinations  of 
forces,  which  hâve  no  guarantees  of  being  permanent. 
The  combination,  which  considering  the  whole  struggle 
may  be  the  stronger,  cannot  shut  the  eyes  for  the  hard 
facts.  Some  conflict  of  mterests  among  themselves  may 
arise  and  in  conséquence  each  of  them  would  hâve  ta 
défend  under  quite  other  circumsfances  the  results,  which 
they  owe  merely  ta  a  powerful  but  casual  coopération. 

Supposing  a  durable  understanding  could  be  f  ound  on 
the  hnes  indicated  in  the  first  essay ,  I  think  none  of  the 
States,  who  now  sacrifice  the  best  part  oftheir  maie  po- 
pulation and  their  financial  power  to  an  extent,  that 
means  for  some  dépopulation  and  for  ail  unbearable 
taxation  when  not  bancruptcy,  would  continue  the  war 
for  merely  military  guarantees,  valuable  only,  when 
peace  would  mean  armistice  and  préparation  for  a  re- 
vanchewar. 

Of  course  it  is  not  my  intention,  neither  favourable  to 
my  purpose  to  critisize,  more  than  is  strictly  necessary, 
either  of  the  belUgerents,  but  it  is  indispensable  to  make 
hère  an  objection  against  the  policy  of  the  Entente. 
Mr.  Asquith  asserted  repeatedly  that  the  resuit  of  the 
war  must  be  a  durable  understanding  between  the  na- 
tions. Nevertheless  he  never  gave  even  the  outUnes  of 
that  new  international  situation.  Hâve  the  belligerents 
on  the  side  of  the  Entente  some  agreement  among  them- 
selves about  it  ?  If  so,  would  it  not  be  of  the  highest 
interest  for  the  whole  world  if  its  terms  were  published 
with  the  conditions,  under  which  neutrals  in  the  first 
place  and  in  the  second  place  each  of  the  opposite  belli- 
gérants are  allowed  to  accède  to  this  agreement, 
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alliance,  league,  or  whatever  name  may  be  in 
conformity  with  its  ternis? 

Supposing  it  does  not  exist,  the  question  arises, 
whether  the  neutrals,  America  in  the  first  place  ought 
not  to  convocate  a  universal  conférence  on  the  basis  of 
the  Peace-Conferences  to  discuss  the  international  si- 
tuation after  the  war.  To  continue  slaughter  and  de- 
struction in  order  to  reach  a  permanent  international 
peace,  but  leaving  it  a  mère  mirage  and  never  stating 
its  terms,  seems  to  me  irresponsible  towards  the 
peoples,  of  course  the  belligerents  in  the  first  place 
but  also  towards  the  neutrals  who  sufïer  less  but  sufïi- 
ciently  to  look  eagerly  to  a  remedy. 

They  may  and  must  leave  the  conditions  of  peace  to 
the  belligerents  themselves,  but  the  coming  interna- 
tional situation  is  a  common  interest  of  ail. 

According  to  my  mandate  of  the  Interparliamentary 
Union  I  hâve  tried  to  state  the  principal  objects  of 
such  a  Conférence  and  I  am  glad  to  say  that  my  essay 
found  the  entire  approval  of  my  colleague  Lammasch. 
Also  the  Swedish  member  Beckman  and  our  Secretary 
Lange  declared  their  approval  in  gênerai,  though  they 
did  not  think  it  opportune  to  favour  its  distribution  by 
the  Council  of  the  Union  to  its  members.  This  distribu- 
tion I  now  take  in  hands  myself.  Of  Mr.  Slayden's  gê- 
nerai approval  I  feel  sure,  knowing  his  views  and  ha- 
ving  discussed  a  large  part  of  the  contents  in  our  mee- 
ting before  the  war. 

To  avoid  misunderstanding  I  want  to  draw  the  spécial 
attention  of  my  readers  to  the  fact  that  the  measures  I 
propose  form  two  quite  distinct  groups.  To  the  fist  ber- 
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long:  a:  the  organisation  of  a  permanent  States- 
Council  advising  about  international  matters  and  pre- 
paring  treaties  and  b:  the  conclusion  of  a  gênerai 
treaty  on  the  Une  of  the  Bryan-Treaties. 

To  the  second  group  belongs  the  discussion  of  the 
possibility  of  charging  this  council  with  some  inter- 
national administrations,  especially  of  managing  an 
international  sea-police  and  of  organising  territories, 
i.e.  new  States  as  long  as  they  are  in  embryonic  form. 

Only  the  first  group  can  be  the  object  of  convocation 
of  the  Conférence  ;  extensions  of  this  programme  would 
of  course  lie  in  its  own  hands. 

Finally  I  hâve  to  say  a  few  words  about  the  history 
of  the  essays  themselves.  The  contents  of  thèse  with 
many  other  matters  hâve  been  originally  published  in 
my  Dutch  pubhcations  and  hâve  in  this  form  attracted 
the  attention  of  foreign  joumalists.  Mr.  Teuteberg's 
notice  of  them  in  the  Deutsche  Revue  brought  me  in 
relation  v^^ith  its  leader  Mr.  Fleischer  v^^ho  admitted  my 
essay  vtdthout  altérations,  but  to  whom  I  am  bound  to 
State  hère,  that  this  did  not  mean  fuU  assent  to  every 
détail.  The  second  essay  forms  the  part  which  was 
translated  from  one  of  my  Staatkundige  Brieven  (Po- 
Utical  letters)  in  a  larger  article  in  the  Easter  Number 
of  the  New  York  Tribune  by  the  American  joumalist 
Robert  Mountsier,  under  the  title  „Why  should  the  Sea 
hâve  a  master".  This  title  I  in  my  tum  borrow  from  him. 

No  other  objection  against  the  contents  of  the  Essays 
has  reached  my  ear,  than  that  I  aim  too  far  ;  to  this  I  can 
only  reply  that  if  ever,  hère  the  proverb  is  appUcable  : 

Great  evils  want  great  remédies. 
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THOUGHTS  ABOUT  STATES-COMMUNITY. 

The  pre-war  international  condition  in  Europe  was 
subject  to  difficulties,  but  thèse  troubles  were  not  pro- 
portionated  to  the  bloody  and  costly  sacrifices  made 
nowadays  to  cure  them.  Passy's  and  Randal  Cremer's 
idea  in  1889  to  summon  ail  members  of  parliament  for 
an  endeavour  to  submit  international  disputes  to  arbi- 
tration  instead  of  deciding  them  by  force  of  arms,  and 
to  create  a  permanent  court  for  that  purpose,  was 
not  only  beautiful  but  also  very  practical.  They  met 
with  success.  Gradually  members  of  ail  parliament  s  in 
the  world  founded  sections  of  this  Union.  The  number 
of  members  of  thèse  sections  varied  in  proportion  to 
local  circumstances.  ^)  In  1912  their  number  was  3640, 
but  the  next  year  300  less,  most  of  thèse  not  being  ree- 
lected  (Report  of  the  Hague  Conférence  1913,  p.  11). 

^)  In  a  certain  sensé  the  spirit  of  a  people  is  reflected  by  the  nume- 
rical  strength  of  membership  of  the  Union.  Having  attended  the 
London  Conférence  of  1890,  two  members  of  the  Union  and  I  pre- 
pared  a  Dutch  section,  The  président  of  the  Netherland's  Upper 
House  Van  Naamen  van  Eemnes  and  nearly  ail  its  members  and  the 
greater  majority  of  the  Lower  House  adhered  to  the  newly  formed 
section.  Without  any  political  considérations  both  the  purpose  of  the 
Union  and  the  fundamental  idea  of  a  Society  of  nations  were  equally 
approved  by  ail  parties.  This  may  explain  too  the  spirit  of  the  Dutch 
neutrahty  nowadays.  The  Dutch  people  do  not  believe  that  a  displa- 
cement of  power  in  favour  of  one  of  the  belligerent  parties  will  benefit 
the  community  of  nations.  They  feel  inchned,  at  least  since  one 
génération  to  this  peaceful  community  of  nations  and  they  wish  it  to 
be  reestablished  as  soon  as  possible. 

UX  4 
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The  Interparliamentary  Union  was  in  a  certain  sensé 
a  daughter  of  the  Peace  Societies  and  in  the  earlier 
years  the  experienced  members  of  parliaments  being  at 
the  same  time  members  of  the  Union  had  always  to 
point  out  the  différence  between  the  Union  and  the 
Peace  Societies.  The  purpose  of  the  Union  was  to  fur- 
ther  the  organization  of  nations  in  behalf  of  peace  ;  to 
establish  a  spirit  of  peace  in  mankind  belonged  to 
the  task  of  the  Peace  Societies.  Consequently  the  first 
meetings  were  chiefiy  consecrated  to  elaborate  ascheme 
of  a  Court  of  Arbitration.  The  Union  directed  by  the 
Belgian  Senator  Descamps  had  finished  this  task  at  the 
verymomenttheCzarofRussiaunexpectedlysummoned 
a  Peace  Conférence  (August  24th  1898).  The  elaborated 
scheme  of  the  Union  was  placed  without  discussion  on 
the  order  of  the  day  of  this  Conférence  and  adopted 
by  it. 

Since  that  moment  the  Union  found  no  new  task 
to  consecrate  its  énergies  to.  Therefore  it  became  iden- 
tical  to  a  Peace  Society,  so  much  the  more  because  the 
Peace  Conférences  were  especially  indicated  to  formu- 
late  the  most  practical  scheme  for  a  society  of  nations. 
The  greater  part  of  the  Union's  latter  resolutions  con- 
sequently only  express  wishes  to  the  Conférences  of  the 
Govemments. 

But  some  of  the  resolutions  which  I  will  discuss  hère 
are  relative  to  those  Conférences  themselves  and  to 
their  future  development. 

Directly  after  the  first  Peace  Conférence  wishes  hâve 
been  formulated  in  Christiania  that  future  Conférences 
should  hâve  to  put  into  practice  as  fuUy  as  possible 


51  s.  VAN  ttOUTEN. 

the  principle  of  a  permanent  Court  of  Arbitration. 
Later  on,  especially  as  resuit  of  propositions  of  the 
American  Senator  Bartholdt,  the  development  of  the 
InterparUamentary  Union  and  of  the  Peace  Conférences 
in  the  Une  of  an  international  législative  power  or  Inter- 
national Parliament  was  subject  of  discussion.  In  Lon- 
don  (1906)  a  report  in  gênerai  favourable  to  thèse  propo- 
sitions had  been  a  point  of  considération.  However  the 
efforts  to  create  such  a  central  législative  power  did  not 
meet  with  universal  approval.  After  discussion  the  foUo- 
wing  morenarrowly  formulated  resolution  was  adopted  : 

„That  it  would  be  advantageous  to  give  the  Hague 
Conférences  a  more  permanent  influence  in  the  work 
of  pacification,  and  that  the  powers  should  agrée  in 
establishing  the  periodical  meeting  of  thèse  Conférences. 
That  the  Powers,  when  appointing  their  représen- 
tatives to  the  second  Hague  Conférence,  could  usefully 
include  in  their  instructions  the  duty  of  endeavouring 
to  find  the  means  of  constituting  a  permanent  con- 
sultative council  entrusted  with  preparing  the  codifi- 
cation and  development  of  international  law"  (Officiai 
Report  p.  116). 

When  the  préparation  of  the  Third  Peace  Conférence 
was  in  sight  the  Dutch  section  of  the  Union  pursuited 
its  studies  in  the  above  mentioned  line  and  invited  me 
to  propose  a  resolution.  This  resolution  aimed  to  pro- 
cure a  permanent  organ  to  the  Conférences  without  in- 
fluencing  their  character  of  diplomatie  conférences  of 
independent  States.  A  report  of  mine  may  be  found  in 
the  Compte  rendu  of  the  Geneva  meeting  (1912)  pp. 
131 — 135.  In  the  discussion  I  summarized  the  cou- 
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tents  of  it  in  the  foUowing  speech  (pp.  254 — 255): 

"In  name  of  the  Dut  ch  section  I  propose  to  take  a  déci- 
sion about  a  matter  of  much  importance,  viz.  the  organi- 
zation  of  the  Peace  Conférences  of  the  Governments.  My 
proposition  has  not  yet  been  worked  out  fully;  it  is 
only  expressing  a  wish  to  our  Council  to  which  your 
agreement,  I  think,  may  be  expected  in  advance. 

"When  you  accept  our  proposition,  our  Council  will 
nominate  a  commission  for  study,  in  order  that  the 
Hague  Conférences  may  be  analogous  to  the  Interpar- 
Uamentary  Conférences.  In  any  case  has  the  necessity 
of  the  Peace  Conférences'  periodicity  never  been  pro- 
nounced  expHcitly,  but  we  need  not  doubt  that  pubUc 
opinion  is  already  regarding  them  as  a  permanent  in- 
stitution of  international  law.  The  committee  for  pré- 
paration of  the  Third  Peace  Conférence  will  in  fact 
tacitly  or  perhaps  even  expressly  foUow  the  same  aim 
and  develop  itself  to  a  Permanent  Bureau  of  the  Con- 
férences. The  facts  are  predicting  it  and  the  logic  of 
e vents  is  tending  to  it. 

„Nothwithstanding  the  aim  being  very  simple  and 
clear,  many  difïiculties  arise  in  connection  to  the  com- 
position of  this  Committee  when  putting  it  into  prac- 
tice.  I  call  only  your  attention  to  the  questions  of  num- 
ber,  nomination  and  compétence  of  its  members.  The 
Interparliamentary  Union  has  to  use  its  influence  in 
this  matter  as  already  in  relation  to  many  other  affairs 
e.g.  in  behalf  of  the  organization  of  a  Court  of  Arbi- 
tration. 

„As  I  observed  in  my  report,  we  only  intend  to  deal 
with  a  permanent  organ  of  the  Peace  Conférences  as  they 
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have  been  hitherto,  that  is  to  say,  Diplomatie  Confé- 
rences of  independent  States.  In  this  spirit  we  should 
wish  the  Commission  that  is  to  be  entrusted  with  the 
report,  to  prépare  the  constitution  of  the  permanent 
Committee  and  the  Secretaryship  of  thèse  conférences. 
We  could  not  pass  beyond  the  Umitsof  thisplan,without 
steriHsing  our  work  before  it  had  been  started.  The 
Govemments  have  traced  ont  this  Hmited  task  for  the 
conférences  and  as  far  as  I  know  the  wish  that  it  should 
be  extended  has  never  been  expressed." 

The  proposai  was  adopted  without  any  discussion 
and  the  Commission  was  nominated.  It  only  met  once 
and  during  this  meeting  the  American  delegate,  Mr. 
James  L.  Slayden  and  myself,  together  with  our  secre- 
tary,  Mr.  Lange,  went  through  the  whole  matter  and 
considered  it,  partly  with  the  help  of  a  written  answer 
to  the  questionary  of  Prof.  Lammasch  from  Vienna. 
During  the  meeting  at  the  Hague  (1913)  that  report 
was  not  yet  deUvered  and  ail  further  préparations  were 
prevented  by  the  outbreak  of  the  war. 

Nevertheless  the  reader  will  understand  that  I  went 
on  working  at  my  plan  and  that  I  could  not  get  rid  of 
the  thought  whether  it  might  not  be  possible  to  de- 
velop  the  proposed  "Permanent  Commission  for  the  Pré- 
paration of  the  Peace  Conférences"  itself  into  a  per- 
manent advisory  hody  in  regard  to  international  matters, 
—  having  a  far  more  extensive  task  than  was  originally 
meant  for  it  of  course  —  whose  influence  might  have  a 
soothing  effect  on  conflicts,  arising  in  the  future. 
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I  have  published  the  resuit  of  my  investigations  in 
my  Dutch  essays  ;  it  bas  met  with  a  f avourable  réception 
in  quarters  that  were  acquainted  with  it  in  this  way. 
None  the  less  I  gladly  seize  the  opportunity  to  put  it 
before  the  readers  of  this  review  and  explain  it  to 
them  briefly. 

I  have  in  view  in  the  first  place  a  Collège,  which 
only  ad  vises  and  élaborâtes  opinions  and  projects, 
but  where  —  excepting  resolutions  about  its  own 
methods  of  working  —  no  resolutions  are  voted  by  ma- 
jorities.  In  conformity  with  thèse  functions  the  Col- 
lege's  name  could  be  Council  of  States  for  international 
affairs.  This  States-Council  ought  to  have  a  Président 
or  Presidential  collège  for  its  own  administration  and  a 
Secretary  with  the  necessary  assistants,  ail  to  be  paid 
by  ail  the  participating  States  in  a  way,  that  the 
most  prominent  personalities  could  be  found  for  thèse 
offices  and  permanently  Uve  at  the  seat  of  the  Council 
in  conformity  with  their  high  position.  Election,  term 
of  office,  admissibiUty  of  réélection  etc.  could  be  left 
to  further  agreement.  Only  the  Presidency  and  mem- 
bership  of  the  presidential  collège  must  be  absolutely 
independent  from  every  individual  State  and  therefore 
a  member  of  the  Conférence  elected  as  such,  must 
cease  to  represent  his  State.  To  take  part  in  the  Con- 
férence those  Govemments  are  invited  who  were  repre- 
sented  at  the  Peace-Conferences.  Thèse  appoint  so 
many  members  as,  within  certain  limit,  they  may  think 
convenient,  but  at  their  own  expense,  and  in  spécial 
cases  they  may  give  them  experts  as  assistants.  If  more 
members  are  appointed  one  of  them  has  to  be  desi- 
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gnated  as  first  member.  The  sole,  respectively  the  first 
représentatives  hâve  to  live  at  the  seat  of  the  council 
or  so  near  it  that  the  Presidency  can  convocate  a 
gênerai  meeting  within  a  couple  of  days  at  the  very 
most.  Plenary  Conférences  for  définitive  discussion 
meet  as  is  usual  for  the  Peace-Conferences,  as  far  as 
material  is  prepared,  also  by  pubUcation,  for  final 
décisions.  Hère  it  may  be  remembered  once  more, 
that  voting  only  takes  place  to  give  an  easy  and  clear 
survey  of  the  final  instructions  of  the  governments, 
not  to  bind  minorities.  Treaties  only  become  binding 
by  ratification. 

In  passing  it  may  be  remarked  that  the  States- 
Council  and  its  ofîice  may  prove  themselves  also  useful 
in  matters,  that  are  only  of  interest  for  some  States, 
and  simpUfy  the  actual  ambages  of  the  Chance- 
ries. 

To  make  this  standing  représentative  of  the  Confé- 
rences of  use  as  mediator  in  conflicts,  a  single  para- 
graph  of  a  treaty  would  be  sufficient,  which  would  be 
also  very  useful  to  guard  the  peoples  against  dange- 
rous  résolves  of  mihtary  authorities,  their  own  as  well 
as  those  of  others,  namely  a  stipulation,  that  no  State 
is  allowed  to  commence  any  action  by  force  whatever 
against  another  State  or  its  subjcets,  unless  the  claim 
be  notified  to  the  States-Council  at  least  some  weeks 
before.  This  extension  of  its  field  of  action  is  already 
prepared  by  the  Interparliamentary  Union.  At  its  meet 
at  The  Hague  of  4  September  1913  the  following 
resolution  was  adopted  unanimously  which  was  pro- 
posed  by  the  american  group  and  recommended  in 
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splendid  speeches  by  Bartholdt  and  Burton  (Compte 
rendu,  p.  231—244  and  313—317)  : 

"Whereas  the  Président  and  Secretary  of  State  of 
the  United  States  hâve  invited  ail  the  govemments 
signatory  to  the  Hague  Convention  to  enter  into 
treaty  agreements  with  the  govemments  of  the  Uni- 
ted States,  by  which  the  High  contracting  Parties 
pledge  themselves  incase  of  any  différence  or  con- 
troversy  between  them  not  to  resort  to  hostilities 
until  an  impartial  investigation  has  been  had  ;  and 
"Whereas  thèse  agreements  would  be  clearly  in 
the  interest  of  international  peace  in  as  much  as 
their  adoption  would  greatly  enhance  the  possibi- 
lity  of  a  peaceful  settlement  of  ail  controversies 
between  nations; 

"The  XVIIIth  Interparliamentary  Conférence 
herewith  heartily  recommends  to  the  govem- 
\  ments  the  principle  of  thèse  agreements. 

"The  Conférence  is  of  opinion  that  such  agree- 
ments should  form  part  of  the  task  of  the  Com- 
mission on  International  Jurisdiction  in  order  to 
faciUtate  the  gênerai  application  of  the  rules  of 
thèse  treaties." 
At  that  moment  there  lay  before  the  Conférence  a 
copy  of  a  treaty  between  America  and  San  Salvador 
(Compte  rendu  p.  313)   of  which  kind  at  this  time 
already  more  than  twenty  are  concluded. 

The  States-Council  could  act  as  a  permanent  Com- 
mittee  of  investigation. 

In  such  a  clause  evidently  lies  a  weapon  against 
the  great  foe,  whom  it  is  difficult  to  define  and  still 


57  s.   VAN    HOUTEN. 

more  to  fight  with  force,  n.l.  "Militarism".  Militarism 
is  not  military  force  itself .  Otherwise  the  States,  which 
fight  Germany  for  this  evil,  would  now  be  subject  to  it 
themselves  and  even  be  proud  of  the  stupendous  de- 
velopment  of  this  evil.  The  essence  of  miHtarism  Ues  in 
the  use  of  the  miUtary  forces  and  in  the  ascendancy 
of  military  considérations  in  home  and  foreign  policy. 

Since  there  exist  also  on  the  field  of  destruction  won- 
ders  of  technic  and  organization,  technical  pride  and  a 
natural  impulse  not  always  to  be  contented  with 
drilling  and  manoeuvres  make  this  state  of  mind 
double  dangerous.i). 

But  of  the  horrors  of  the  real  use  of  thèse  wonders 
the  whole  v^orld  is  now  fuUy  satiated,  and  it  is  I  think 
prepared  to  limit  the  use  of  military  forces  in  confor- 
mity  with  the  proposed  clause.  Anyhow  this  seems  to 
me  indisputable,  that  warm  support  in  favour  of  it  may 
be  considered  as  a  proof  that  a  State  is  not  subject  to 
militarism  or  if  it  has  been  is  now  profoundly  healed 
by  seeing  the  horrible  conséquences. 


*)  Of  the  change  in  the  notions  about  what  is  allowed  or  forbiddon, 
just  in  this  XXth  Century,  in  favour  of  the  technical  progress  the  opi- 
nion about  the  throwing  from  the  air  of  explosives  ofEers  a  striking 
example.  The  first  Peace-conference  forbade  it,  it  is  true  only  for  five 
years.  The  air-shipping  developed  rapidly,  so  the  danger  incrcased. 
But  the  airship  as  destructive  engine  came  in  favour  at  the  same  time. 
The  second  Peace-conference  did  not  renew  the  prohibition.  To  pro- 
mote  a  new  humane  régulation  was  the  last  work  of  the  great  pacifist 
Beernaert.  His  excellent  report  was  discussed  in  the  conférence  of  Ge- 
neva  and  an  almost  unanimous  resolution  in  favour  of  a  renewal  of  the 
prohibition  was  adopted.  A  small  minority  whose  éloquent  représen- 
tative was  the  Frenchman  d'Estournelles  de  Constant,  voted  in  favour 
of  unUmited  use  of  the  technical  wonder  (Compte  rendu,  p.  121 — 130 
and  257 — 352). 
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If  the  States-Council  is  once  well  in  the  saddle,  it  will 
surely  ride  well.  It  will  only  be  an  organ  of  moral  force 
but  are  not  at  the  end  the  moral  forces  the  strongest  ? 

But  it  is  not  excluded  that  once  in  existence  as  an 
impartial  représentative  of  the  totality  of  the  States, 
it  can  be  entrusted  by  separate  treaties  with  admini- 
strative functions,  and  that  it  will  get  control  of  the 
necessary  forces  to  perform  them  well.  I  hâve  specially 
in  view  two  objects  of  administration  in  spe.  Primo 
territories  separated  via  facti  from  their  own  country 
and  destined  to  become  independent  States.  They  are 
like  the  American  territories  and  hâve  to  be  educated 
to  fuU  independence.  Who  would  be  better  entitled  to 
their  supervision  than  the  States-Council,  when  it 
existed?  And  secondly  the  sea  présents  itself  as  an  ob- 
ject  of  administration  with  a  certain  natural  necessity 
and  by  force  of  actual  circumstances. 

The  sea  belongs  only  to  the  individual  States  as  far 
as  the  territorial  waters  reach  ;  for  the  rest  it  is  res  nul- 
Hus,  by  its  nature  destined  for  common  use  for  trans- 
port, fishing  and  amusement.  Naturally  it  has  also  been 
used  for  other  than  peaceful  objects.  In  the  course  of 
times  it  has  also  seen  piracy,  limitations  of  trafic  and 
battles.  The  battleship  became  a  means  of  power  to 
rival  States.  The  law  of  nations  has  tried  to  put  order 
on  this  matter  in  war  and  peace  and  to  limit  the  use 
of  warships.  The  Interparliamentary  Union  has  done 
its  best  to  extend  thèse  limitations  further  in  the 
direction  of  a.  entire  inviolabiUty  of  private  property 
at  sea;  b.  limitation  of  the  right  of  blockade;  c.  limi- 
tation of  the  qualification  of  contraband  to  objects 
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really  destined  to  be  used  in  war  ;  d.  limitation  of  the 
destruction  of  ships  with  contraband  as  cargo.  I  can 
refer  hère  to  the  reports  of  the  conférences  of  Bem 
(1892)  the  Hague  (1894),  Christiania  (1899),  and  espe- 
cially  of  London  (1905)  and  Brussels  (1910). 

In  the  présent  war  ail  what  was  considered  as  law 
with  ail  projects  of  reform  is  overthrown,  in  a  way  that 
it  literally  does  not  exist  anymore.  For  the  qualifi- 
cation as  contraband  the  leading  principle  has  been 
whoUy  abandoned,  that  war  is  not  a  struggle  between  the 
peoples  themselves  but  between  their  military  orga- 
nisations and  that  consequently  only  what  serves  thèse 
in  their  work  is  means  of  war  and  theref  ore  contraband. 
The  notions  of  blockade  and  siège  are  extended  so  far, 
that  de  facto  whole  neutral  states  are  included  in  the 
blockaded  or  besieged  territories.  The  rights  of  the  neu- 
trals  and  the  mail-service  are  restricted  just  as  pleases 
the  strongest  sea-power.  Only  the  casual  constel- 
lation between  the  powers  is  cause  of  ail  thèse  proceed- 
ings.  It  would  be,  I  think,  highly  unprobable,  that 
France,  Russia,  Italy  and  Japan  should  admit  as 
law  against  themselves  in  future  what  England  now 
practises.  Provisionally  however  law  at  sea  is  what 
pleases  England. 

Then  there  is  the  new  battleship,  the  submarine, 
to  overthrow  the  actual  balance  of  maritime  power. 
Not  yet  at  this  moment;  but  one  ought  to  consider 
what  situation  will  arise  when  the  whole  world  will 
swarm  with  thèse  implements  of  war  which  are  re- 
latively  not  expensive.  England  may  extend  its  rights 
in  a  whoUy  unlimited  way  with  regard  to  their  relations 
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with  the  now  weaker  States  ;  but  when  once  ail  waters 
will  be  full  of  submarines,  real  use  of  power,  a  real  tule 
the  waves  will  be  impossible.  The  Englishman  who 
doubts  it  may  suppose  for  example  ail  islands  and 
creeks  of  the  Mediterranean  crowded  with  submarines  ! 

International  administration  of  the  sea  is  the  only 
means  to  restore  a  situation  favourable  to  the  peaceful 
work  of  the  nations.  It  is  indispensable  to  go  back  to 
the  fundamental  principle,  that  the  sea  as  res  nullius 
has  to  be  brought  under  international  rule  and  police, 
of  course  with  provisions  for  States,  of  which  the  diffé- 
rent parts  are  separated  by  the  sea.  It  is  the  only  way 
out  of  the  présent  hell  and  the  only  escape  from  its 
increasing  horrors. 

Spécial  attention  should  be  given  hère  to  straits  and 
canals  between  seas.  The  member  of  the  German  Diet 
Pachnike  has  introduced  this  matter  in  the  Interpar- 
liamentary  Union,  and  the  Portuguese  member  de 
Penha  Garcia  has  elaborated  an  excellent  report  on  this 
subject.  (Compte  rendu  of  the  conférence  at  the  Hague 
of  1913,  p.  51 — 105  and  175 — 193).  The  necessity  of 
extending  the  new  régulations  also  to  thèse  straits  and 
canals  is  évident  when  attention  is  fixed  f .  e.  on  the  si- 
tuation of  Russia,  which  through  the  Bosporus  and 
theDardanelles  can  reach  the  Mediterranian  but  is  then, 
just  as  the  adjacent  powers  themselves  lockedupbehind 
acanal,madebymanon  one  side  and  a  strait  under  the 
control  of  England  on  the  other. 

Of  course  everybody  will  ask  at  once  :  But  England  ? 
My  answer  is:  try!  Why  could  not  England  be  con- 
tented  with  a  leading  position  in  the  international 
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police?  As  its  worldpower  is  composed,  it  cannot  allow 
any  other  power  to  get  the  stronger  at  sea  ;  in  this  claim 
to  superiority  England  is  right.  But  to  attain  without 
sacrifices  and  struggles  the  same  guarantees  for  its  in- 
terests  must  be  acknowledged  as  the  better  way,  not 
only  by  the  disciples  of  Cobden  and  Bright,  but  also 
surely  by  the  taxpayer,  who  in  England  will  find  the 
screw  without  end  as  it  will  prove  to  be  in  the  future,  as 
hideous  as  in  other  countries. 

It  will  be  a  real  relief  for  the  whole  world,  not  to  hâve 
to  pay  any  more  for  fieets  and  to  limit  its  expenses 
to  what  is  wanted  by  a  moderate  contribution  for  the 
sea-police.  Only  the  taxpayer  may  not  be  too  close  in 
order  not  to  engender,  I  fear  a  too  big  foe.  He  may 
be  gênerons  with  pensions  ! 

The  author  submits  this  sketch  of  a  new  order  of 
things  to  the  approval  of  the  nations.  It  is  drawn  in 
conformity  with  the  principles  of  the  historical  school. 
It  joins  directly  to  the  outcome  of  history  and  the  pro- 
jects  of  reform  prepared  by  thousands  of  members  of 
parliaments.  This  order  of  things  once  existing,  one 
would  scarcely  feel  any  change,  while  in  reality  this 
great  change  would  hâve  been  made,  that  a  new  and 
powerful  organ  of  moral  and  légal  considérations 
would  hâve  changed  the  balance  of  power  in  favour  of 
such  considérations  in  a  degree  that  a  durable 
peace,  when  of  course  not  absolutely  guaranteed, 
would  become  highly  probable. 
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WHY  MUST  THE  SEA  HAVE   A  MASTER? 

As  long  as  war  at  sea  was  limited  to  efforts  to  damage 
their  respective  men-of-war  and  to  make  profit  by 
seizing  merchant  ships,  the  acknowledgment  of  the  in- 
violability  of  private  property  at  sea  seemed  sufl&cient 
as  the  keystone  of  the  efforts  of  the  pacifist  movement. 
If  it  brought  no  profit  England's  interest  in  supremacy 
at  sea  would  diminish,  and  if  no  damage  were  feared 
for  tradesmen  from  the  other  side  acquiescence  in  Eng- 
land's majority  would  be  possible. 

This  war  has  shown  that  England's  majority  is  dan- 
gerous  in  another  way.  Till  the  présent  war  England 
claimed  to  want  a  paramount  war-fleet  only  in  order 
not  to  be  exposed  to  the  danger  of  being  unable  to  se- 
cure  suf&cient  f ood  in  time  of  war.  That  any  great  Con- 
tinental country  could  be  starved  may  hâve  been 
thought  theoretically  possible;  practically  it  was  not 
feared.  Otherwise  Germany  could  hâve  easily  made 
herself  a  storehouse  of  food,  which  would  hâve  preven- 
ted  England's  starving  project.  Every  one  who  wishes 
that  the  coming  peace  may  stop  the  causes  of  war  has 
to  take  into  account  this  new  use  of  England's  majo- 
rity. By  the  acknowledgment  of  the  inviolability  of 
private  property  at  sea  alone  could  not  be  made  im- 
possible for  the  future  that  England,  by  its  enlarged 
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définition  of  contraband,  should  continue  to  hâve  the 
power  to  eut  off  the  food  supply  of  every  country  with 
insufficient  production  of  its  own. 

At  the  same  time  the  assault  of  he  Allies  upon  the 
Dardanelles  brings  to  the  front  the  question  of  the 
power  over  straits  and  maritime  canals.  Russia  tries  at 
once  openly  to  get  the  possession  of  thèse  straits  and 
wishes  the  Allies  to  put  in  her  hands  this  key  to  the 
Black  Sea,  also  the  key  to  the  Danube.  The  opening  of 
the  dispute  over  the  Dardanelles,  of  course,  draws  the 
attention  to  other  questions  of  the  same  sort.  At  once 
it  appears  that  Russia  can  scarcely  be  contented  in  the 
future  by  the  possession  of  the  Dardanelles  ;  she  wishes 
access  to  the  sea,  but  she  comes  through  the  Dardanelles 
to  only  one  sea,  the  Mediterranean,  whose  two  keys, 
Gibraltar  and  the  Suez  Canal,  are  in  the  hands  of  Eng- 
land.  Looking  at  this  matter  from  another  aspect,  not 
only  Austria  and  Turkey,  but  also  Italy,  Greece  and 
the  Mediterranean  parts  of  France  and  Spain  must 
feel  the  more  how  impotent  they  are  against  England 
if  ever  she  uses  to  the  extrême  the  power  which  this 
situation  confers. 

Germany  continues  the  présent  war  efïectively  with 
submarines,  of  which  she  has  a  majority,  and  Germany 
claims  in  an  officions  publication  that  she  wages  this 
war  not  only  for  herself,  but  on  behalf  of  ail  weaker 
seafaring  nations  !  This  expression  from  German  autho- 
rities  as  to  their  intentions  may  contain  some  comfort 
for  the  weaker  powers,  but  there  is  also  the  possibility 
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that  the  création  of  a  German  fleet,  greater  than  Eng- 
land's,  would  only  resuit  in  her  succeeding  the  English 
as  masters  of  the  sea.  If  such  should  prove  to  be  the 
case  the  weaker  States  would  gain  nothing.  It  must  be 
acknowledged  that  the  use  England  has  made  of  her 
power  in  the  last  century,  taken  as  a  whole,  has  been 
such  that,  supposing  one  of  the  great  powers  has  to  be 
master  of  the  sea,  England  would  be  chosen  ;  certainly 
in  préférence  to  Germany. 

But  with  the  other  nations,  the  United  States  inclu- 
ded,  the  first  question  remains,  nevertheless  :  is  it  ne- 
cessary  that  the  sea  belong  practically  to  one  power, 
and  has  there  to  be  one  master  ?  They  naturally  answer 
this  question  in  the  négative.  As  a  basic  principle  of  in- 
ternational law,  the  sea  belongs  only  to  the  adjacent 
States  as  regards  the  so-called  territorial  water  ;  for  the 
rest  it  is  Res  nullius,  free  for  ail.  Nobody  is  entitled  to 
be  master  there,  or  to  play  there  the  master.  The  sea  is 
open  for  ail  to  navigate  and  to  fish  in,  and  conflicts 
while  using  the  sea  for  thèse  ends  must  be  prevented  by 
a  common  sea-police. 

The  origin  of  ail  trouble  at  sea  is  the  war-fleets  them- 
selves,  their  mutual  rivalry,  their  taking  and  destroying 
of  the  merchant  ships  of  others,  finally  the  measures 
they  arrogate  to  themselves  against  the  neutral  ships. 

A  permanent  world  peace  requires  obviously  more 
incisive  measures  than  those  which  hâve  been  advoca- 
ted  by  the  Interparliamentary  Union.  This  Worldwide 
peace,  to  be  lasting,  can  best  be  brought  about  by  the 
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acknowledgment  and  application  of  the  three  f ollowing 
principles  : 

1.  That  the  sea  is  free,  belonging  to  no  nation. 

2.  That  the  sea  is  only  for  the  common  use  of  ail 
peoples  for  peaceful  purposes. 

3.  That  this  use  and  the  use  of  straits  and  maritime 
canals  as  means  of  access  to  it  be  secured  upon  an  equal 
footing  for  every  nation  by  an  international  sea-poUce. 

An  international  fleet  would  bring  to  an  end  the 
necessity  of  coast  defence,  for  attacks  from  the  sea  side 
would  be  impossible,  and  the  transport  of  military 
forces  would  be  as  far  as  needed  under  the  control  of 
the  international  sea-police.  It  would  liberate  the 
powers  who  compete  for  the  majority  at  sea  froma  bur- 
den  which  is  already  heavy  and  threatens  to  get  un- 
bearable  if  continued  in  the  présent  way. 

The  international  sea-police  would  also  liberate 
them  from  a  moral  burden.  Even  more  than  the  war  on 
land  the  présent  sea-war  renders  men  inhuman.  Think 
out  in  its  détails  the  possibility  of  their  starving 
women,  children  and  aged  men,  forcing  the  German  sol- 
diers  to  lay  down  their  arms,  to  deliver  their  fleet  and 
to  become  themselves  unarmed  helots  of  French  and 
Russian  rulers.  Thèse  inhuman  demands  render  inhu- 
man those  to  whom  they  are  made.  Every  Englander 
who  condemns,  and  rightly  condemns,  the  présent 
action  of  the  submarines  may  keep  in  mind  that  this 
form  of  war  is  an  answer  to  his  own  unjust  and  arbi- 
trary  définition  of  food  not  destined  directly  for  armed 
forces  as  contraband.  Unless  there  are  made  new  gene- 
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rai  mies,  as  indicated  heretofore,  ail  States  will  hâve  to 
compete  bon  gré  mal  gré  for  superiority  up  and  under 
the  sea.  For  none  of  them  is  this  an  attractive  task. 

Has  an  international  régulation  providing  for  this 
police-fleet  a  chance  to  be  accepted  ?  I  answer  with  a 
counter-question  :  Why  not,  if  it  is  good  and  relieves  ail 
peoples  of  a  heavy  burden? 

But  will  England  give  up  her  supremacy  on  the  sea 
by  free  assent?  This  question  England  will  hâve  to 
answer  herself.  Those  who  support  a  new  organization 
which  leaves  England  equal  rights  with  ail  others  are 
not  bound  to  give  up  their  plans  because  England  may 
possibly  oppose  them.  England  is  equally  oppressed  by 
the  costs  of  her  mighty  position,  and  this  position 
would  become  much  more  difficult  if  she  opposed  a  new 
organization  against  the  unanimous  wish  of  ail  others. 

And  the  free  co-operation  of  England — why  would 
not  that  be  possible  ?  England  varies  also  in  her  inter- 
national policy.  It  has  followed  a  Une  which  for  Eng- 
land has  been  reactionary.  The  policy  which  became 
paramount  with  the  abolition  of  Cromwell's  mercantile 
laws  and  of  the  corn  duties,  commonly  called  that  of 
Cobden  and  Bright,  has  temporarily  lost  its  ascendan- 
cy  by  the  treason  of  Chamberlain.  By  1906  it  was  restored 
to  power.  The  formation  of  the  Campbell-Banner- 
man  ministry  was  a  change  of  play  as  well  as  of  play- 
ers. EngUsh  pubUc  opinion  in  the  party  that  secured 
control  of  its  government  was  anti-military.  She 
wished  réduction  of  the  costs  of  the  navy  and  friendly 
relations  with  other  countries.  Unhappily  she  was  from 
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the  beginning  hindered  in  her  policy  by  the  naval  pol- 
icy  of  Germany,  which  though  it  did  not  build  more 
than  two-thirds  of  the  number  of  warships  constructed 
by  England,  ignored  the  fact  that  the  party  in  power  in 
England  built  her  three-thirds  not  of  her  own  free  will, 
but  only  to  maintain  this  proportion  against  Germany. 

Under  the  influence  of  thèse  circumstances  the  cos- 
mopolitan  and  pacifie  party  in  the  ministry  weakened, 
and  the  national  egotistical  spirit,  represented  by  the 
House  of  Lords  and  the  Unionist  party,  became  ascen- 
dant. So  it  came  that  war  was  seized  as  a  means  to 
destroy  the  imminent  compétition  for  the  mastery  of 
the  sea. 

Nevertheless,  nobody  can  say  what  England  will  do 
should  Germany,  Russia  and  other  nations  adopt  in 
principle  that  freedom  of  the  sea  without  any  other 
navy  than  an  international  poUce-fleet.  It  would  surely 
be  accepted  as  an  abandonment  by  Germany  of  the 
important  expression  of  its  "militarism",  because  of 
which  the  officiai  English  press  says  the  war  was  begun. 

The  immense  extension  of  the  présent  war,  the  inhu- 
manity  of  the  ways  of  waging  war  and  the  still  more 
atrocious  situation  which  will  arise  if  ail  peoples  con- 
tinue in  rivalry  to  make  technical  processes  subser- 
vient  to  mutual  destruction,  require  from  the  friends 
of  peaceful  negotiation  and  the  co-operation  of  the 
peoples  equally  drastic  means  of  common  action. 

It  gets  more  and  more  clear  for  ail  that  the  matter  is 
no  more  some  small  displacement  of  power,  but  the 
continuation  or  ruin  of  our  entire  civilization. 


V.  COUR  D'ARBRITAGE;  COUR  PERMANENTE 

DE  JUSTICE  INTERNATIONALE;  CONSEIL 
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CONCILIATION 


APOLOGETISCHE  UND  KRITISCHE  BEMERKUNGEN 

ZU  DEM  VON  DEM  NIEDERLAENDISCHEN  COMITE 

AUSGEARBEITETEN   ENTWURF  EINES  ALLGEMEI- 

NEN  VERTRAGES    UEBER   DIE    FRIEDLICHE 

REGELUNG  INTERNATIONALER    KONFLIKTE 

VON 
Prof.   Dr.    HEINRICH    LAMMASCH,    OESTERREICH. 

Das  Ziel,  das  der  Entwurf  sich  steckt,  ist  es,  fiir 
jede  Art  intemationaler  Differenzen  Mittel  zu  ihrer 
friedlichen  Schlichtung  zu  finden.  Dièses  Ziel  ist  ein 
so  erhabenes  aber  auch  so  schwieriges  dasz  es  mir 
als  die  Pflicht  eines  jeden  scheint,  der  sich  theoretisch 
oder  praktisch  mit  solchen  Fragen  beschâftiget  hat, 
zur  Ausgestaltung  des  Entwurfes  und  zu  dessen  Ver- 
wirklichung  mitzuarbeiten. 

Die  Verfasser  des  Entwurfes  gehen  von  der  Erkennt- 
nis  aus,  dasz  man  von  den  Staaten  nicht  die  Unter- 
werfung  aller  Streitigkeiten  unter  ein  Schiedsgericht 
verlangen  kônne.  Darum  schlagen  sie  Schiedsgerichte 
nur  fiir  eine  bestimmte  Gruppe  von  Differenzen  vor, 
wàhrend  sie  fiir  aile  anderen,  und  darunter  gewisz  fur 
die  schwersten  Fâlle  von  Konflikten,  eine  andere  Art 
ihrer  Beilegung  beantragen.  Dièse  soll  nicht  unter  allen 
Umstânden  zu  einer  die  Parteien  verpflichtenden 
Austragung  des  Streites  fiihren,  sie  soll  den  Staaten 
den  Weg  zur  Selbsthilfe  fiir  die  allerâussersten  FâUe 
nicht  ganz  versperren.  Durch  dièse  Konzession  hoffen 
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die  Verfasser  des  Entwurfes  die  Zustimmung  der  Staa- 
ten  leichter  zu  gewinnen.  Der  Krieg  soll  nicht  unmôglich, 
wohl  aber  môglichst  unwahrscheinlich  gemacht  werden. 

Die  Art,  wie  der  Entwurf  die  arbitrablen  Fâlle  von 
jenen  scheidet,  fur  die  der  Weg  des  Ausgleiches  der 
entsprechendere  ist,  bedeutet  einen  groszen  Fort- 
schritt  gegeniiber  der  bisher  ublichen  Umgrenzung  der 
vor  Schiedsgerichte  gehôrenden  Fàlle.  Der  Entwurf 
weist  nâmlich  ebenso  wie  der  von  Lord  Bryce  und 
Dickinson  dem  Schiedsgerichte  nicht  nur  die  Streitig- 
keiten  liber  die  Auslegung  eines  zwischen  den  Parteien 
geschlossenen  Staatsvertrages  zu,  sondern  auch  solche 
iiber  Auslegung  irgend  einer  Regel  des  zwischen  ihnen 
geltenden  wwgeschriebenen  Vôlkerrechts  und  unter- 
stellt  zweitens  dem  Schiedsgerichte  auch  noch  die 
Frage  der  Entschâdigung  wegen  Verletzung  von  Nor- 
men  des  geschriebenen  oder  ungeschriebenen  Vôlker- 
rechts. (Art.  16). 

(Redaktionell  wûrde  es  sich  vielleicht  empfehlen 
dièse  beidenKategorien  schârfer  auseinander  zu  halten. 
Auch  scheint  mir  die  Fiktion,  die  der  letzte  Satz  des 
zweiten  Absatzes  ausspricht,  entbehrlich  und,  wie  jede 
Fiktion,  eher  nachteilig.  Ich  wiirde  vorziehen,  den  er- 
sten  Satz  des  zweiten  Absatzes  als  alinéa  3  den  bei- 
den  vorhergehenden  Sàtzen  anzuschlieszen). 

Ebenso  bin  ich  damit  einverstanden,  dasz  zur 
schiedsgerichtlichen  Entscheidung  im  allgemeinen,  ein 
Kompromiss  der  Parteien  vorausgesetzt,  dasz  aber 
unter  Umstânden  dièses  Kompromiss  durch  ein,  auf 
Verlangen  nur  einer  Partei  ergehendes  Einlassungs- 
dekret  des  Schiedsgerichtshofes  (das  sogenannte  Qua- 
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sikompromiss),  ersetzt  werden  kann.  (Art.  i8).  Auch 
die  Bedingungen,  unter  denen  dièses  Quasikompro- 
miss  von  der  cour  abgeschlossen  werden  kann,  schei- 
nen  mir  im  Vergleiche  mit  Art.  53  der  Friedensakte 
1907  zweckmâsziger  formuliert. 

Emste  Bedenken  jedoch  habe  ich  gegen  die  Zusam- 
mensetzung  der  Organe  des  Schiedsgerichtes  und  gegen 
die  von  Art.  48  zugelassene  Appellation. 

Nach  dem  Entwurfe  entscheidet  der  Schiedsge- 
richtshof  entweder  als  Plénum  (cour),  oder  als  Kom- 
mission,  oder  als  bureau  présidentiel. 

Das  Plénum  entscheidet  ins  besondere  iiber  Fest- 
stellung  des  Quasikompromisses  (Art.  17,  18  u.  19, 
womit  jedoch  Art.  26  nicht  ûbereinstimmt,  was  doch 
wohl  gegenûber  Art.  17  bis  19  ein  Redaktionsversehen 
ist.  Oder  soUteder  Ausdruck  „cour"  in  Art.  17  bis  19  in 
dem  Sinne  gemeint  sein,  wie  in  Art.  16?).  Meines 
Erachtens  ist  es  richtig,  fiir  das  Verlangen  nach  einem 
Quasikompromiss  und  die  Entscheidung  daruber  noch 
grôssere  Garantien  zu  fordern  als  fiir  die  Entschei- 
dung in  der  Hauptsache.  Denn  die  Aufstellung  eines 
Quasikompromisses  erfolgt  gegen  den  Willen  der  einen 
Partei;  sie  legt  ihr  die  Pflicht  auf,  sich  gegen  ihren 
Willen  in  das  Verfahren  einzulassen.  Dadurch  be- 
griindet  sie  einen  schwereren  Eingriff  in  die  Souve- 
rainitàt  der  Partei  als  die  Entscheidung  in  der  Haupt- 
sache, die  in  einem  Verfahren  ergeht,  in  das  die  Partei 
sich  freiwiUig  eingelassen  hat,  oder  in  das  sich  einzu- 
lassen, sie  eben  schon  durch  den  friiheren  Spruch  ver- 
pflichtet  worden  war. 

Die  Aufrichtung  des  Quasikompromisses  ist  die  ein- 
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zige,  eigentlich  richterliche  Aufgabe,  die  dem  Plénum 
zugeteilt  ist.  Seine  anderen  Aufgaben,  die  Wahl  des 
bureaus,  die  Ausarbeitung  der  Geschàftsordnung  sind 
mehr  administrative!  Natur.  (Welche  Aufgabe,  die 
auf  Berufung  des  Pràsidenten  zusammentretende  aus- 
serordentliche  Sitzung  des  Art.  15  haben  soll,  ist  nicht 
gesagt). 

(Art.  20  ist  nur  die  Folgerung  aus  der  in  Art.  18  der 
cour  zugesprochenen  Aufgabe;  um  dièse  zu  erfûllen, 
muss  die  cour  natiirlich  selbst  uber  ihre  Kompetenz 
entscheiden  kônnen). 

Ist  nun  das  Plénum  fur  die  Aufrichtung  des  Quasi- 
kompromisses,  d.  h.  fiir  den  Ausspruch,  der  andere 
Staat  musse  sich  in  das  Verfahren  einlassen,  ein  ge- 
eignetes  Organ?  Gewisz  nicht.  Dafiir  ist  das  Plénum 
viel  zu  schwerfâllig.  Es  besteht  aus  einer  groszen  Zahl 
von  Mitgliedem,  die  zum  Teil  ihren  Wohnsitz  weitab 
vom  Haag  haben.  Wie  lange  dauert  es,  bis  man  von  der 
pazifischen  Kûste  Siid-Amerikas  nach  Holland 
kommt!  Das  Verfahren  wiirde  also  unter  Umstânden 
sehr  verzôgert.  Meines  Erachtens  miisste  dièse  Funk- 
tion  einem  anderen  Organ  ûbertragen  werden.  Der 
Kommission,  die  in  der  Hauptsache  zu  entscheiden 
hat,  kann  man  dièse  prâjudicielle  Entscheidung  aber 
nicht  iiberweisen.  Der  Voraussetzung  nach  leugnet  ja 
die  eine  Partei  ihre  Einlassungspflicht.  Es  wiirde  daher 
schwerhalten,  die  von  ihr  bestellten  Mitglieder  der 
cour  nach  Art.  21  zur  Kommissionsverhandlung  ùber 
die  Einlassungspflicht  heranzuziehen.  Freilich  be- 
stimmt  Art.  23  sehr  vorsichtig,  dasz  MitgUeder  der 
Kommission  auch  dann,  wenn  der  sie  emennende  Staat 
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sic  von  der  cour  abbenifen  sollte,  nicht  aufhôren, 
dieser  Kommission  anzugehôren.  In  diesem  Falle  aber 
gehôren  die  Betreffenden  der  Kommission  doch  noch 
kaum  an,  sondem  soUen  sie  erst  in  sie  eintreten.  Und 
wenn  man  auch  dem  Staate  das  Recht  abspricht,  sie 
an  dem  Eintritte  zu  hindem,  hâtte  doch  die  Cour  kein 
Mittel,  ihre  Teilnahme  an  der  Verhandlung  zu  erzwin- 
gen,  wenn  sie,  vielleicht  unter  einer  gewissen  douce 
violence  ihrer  Regierung,  nicht  kommen  wollen.  Ist 
nun  also  fiir  die  Entscheidung  iiber  die  Einlassungs- 
pflicht  (fiir  die  Aufrichtung  des  Quasikompromisses) 
weder  das  Plénum,  noch  die  Kommission  geeignet,  so 
muss  fiir  dièse  Aufgabe  ein  besonderes  Organ  geschaf- 
fen  werden.  Am  besten  geeignet  scheint  mir  dafùr  das, 
allerdings  zu  verstârkende  und  zu  modifizierende.  Bu- 
reau présidentiel.  Dessen  Verstârkung  und  dessen  ver- 
ânderte  Zusammensetzung  dûrfte  iibrigens  auch  aus 
einem  anderen  Grunde,  der  nun  zunàchst  betrachtet 
werden  soll,  unvermeidlich  sein. 

Nach  Art.  21  besteht  die  Einzelkommission  aus  je  2 
von  vomherein  bestimmten  Mitgliedem  der  Streitteile 
unter  dem  Vorsitze  eines  aus  einem  dritten  Staate  be- 
rufenen  Prâsidenten.  Bei  dieser  Zusammensetzung 
entscheidet  eigentlich  der  Obmann  als  Einzelrichter. 
Er  ist  der  einzige  Umparteiische  (umpire).  Die  anderen 
4  Mitglieder  der  Kommission  sind  weniger  Richter,  als 
vielmehr  Vertreter  ihres  Staates.  Die  Bedenken,  wel- 
che  ich  gegen  die  Berufung  von  Nationalen  als  Schieds- 
richtem  grundsâtzlich  hege,  habe  ich  in  meinem  Bûche 
"Schiedsgerichtsbarkeit"  (Stier-Somlo,  Handbuch  des 
Vôlkerrechts  III  Bd.  3  Abt.  S.  123  f.  f.)  auseinander- 
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gesetzt.  Nationale  Schiedsrichter  wie  George  Gray  und 
Sir  Charles  Fitz  Patrick  im  Falle  der  nordatlantischen 
Fischereien  oder  Lord  Alverstone  im  Alaskafall  waren, 
sind  leider  nicht  die  Regel,  sondern  kônnen  nur  Aus- 
nahmen  sein.  Ein  weitergehendes  Zugestândnis,  als 
Art.  45  Abs.  3  der  Friedensakte  von  1907  fiir  die  na- 
tionalen  Schiedsrichter  macht,  (je  ein  nationaler 
Schiedsrichter  im  5  RichterkoUegium)  kônnte  ich  nicht 
zugeben.  Aber  nicht  nur  ans  den  Streitteilen  selbst  sol- 
len  der  dritte  und  der  vierte  Schiedsrichter  nicht  beru- 
fen  werden  diirfen,  sondern  auch  nicht  aus  der  Reihe 
jener  Mâchte,  die  mit  den  Streitteilen  in  einem  offen- 
kundigen  Btindnisse  stehen.  Am  besten  schiene  es  mir, 
wenn  jede  Partei  ausser  ihrem  Nationalen,  noch  ein 
von  einer  anderen  Macht  ernanntes  Mitglied  der  cour  in 
die  Kommission  berufen  wiirde  und  wenn  jedem 
Streitteile  das  Recht  zustànde,  4  oder  5  Mâchte  aus- 
zuschlieszen,  aus  deren  Angehôrigen  sein  Gegner  den 
Schiedsrichter  nicht  berufen  darf .  Am  allerwichtigsten 
ist,  wie  auch  der  Motivenbericht  anerkennt,  die  voll- 
kommene  Unbefangenheit  und  voile  Vertrauenswùrdig- 
keit  des  Obmannes.  Wenn  er  auch  nach  dem  eben  vor- 
geschlagenen  System  nicht  jene  geradezu  beherrschen- 
de  Stellung  haben  wurde  wie  nach  Art.  21  des  Ent- 
wurfes,  so  besitzt  er  doch  unter  allen  Umstânden  gros- 
sen  Einflusz  auf  die  Entscheidung.  Die  Wahl  durch 
das  nach  Art.  6  zusammengezetzte  Bureau  scheint  mir 
zur  Sicherung  seiner  Unbefangenheit  nicht  fiir  aile 
Fâlle  auszureichen.  Allerdings  bestimmt  Art.  22  dasz, 
wenn  dem  Bureau  Mitgheder  der  Streitteile  ange- 
hôren,  dièse  sich  der  Abstimmung  ûber  dièse  Wahl 
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enthalten  miissen.  Das  Bureau  besteht  nach  Art.  6 
nur  aus  drei  Mitgliedern.  Nun  ist  es  aber  nicht  ausge- 
schlossen,  dasz  zwei  Mitglieder  des  Bureaus  den  Streit- 
teilen  angehôren.  Dann  entscheidet  der  dritte  allein. 
Und  wie,  wenn  dieser  einem  Staate  angehôrt,  der  mit 
einem  der  Streitteile  verbundet  ist?  Fiir  unpartei- 
ische  Wahl  des  Vorsitzenden  wàre  vielleicht  am  bes- 
ten  vorgesorgt,  wenn  man  die  Zahl  der  Mitglieder  des 
Bureau  présidentiel  wesentlich  vermehren  und  den 
Parteien  ein  Ablehnungsrecht  gegen  jene  Mitglieder 
geben  wiirde,  deren  Umparteilichkeit  nicht  vollkom- 
men  zweifellos  ist.  Ich  wiirde  vorschlagen,  dièses 
Bureau  zu  einem  stândigen  Kommité  zu  erweitem,  das 
aus  etwa  ii,  13  oder  15  Mitgliedern  bestûnde,  den  drei 
Prâsidenten,  und  8,  10  oder  12  aus  dem  Plénum  ge- 
waJilten  Mitgliedern,  die  aile  aus  verschiedenen  Staa- 
ten  herstammen  miissen.  Ist  ein  Staat  in  dem  Kom- 
mité bereits  vertreten,  so  wàre  die  Wahl  eines  zweiten 
MitgHedes  aus  diesem  Staate  ungiltig.  Fiir  die  Wahl 
des  Obmannes  der  Kommission  wiirde  nun  jeder 
Partei  das  Recht  zukommen,  je  4,  5  oder  6  Mitglieder 
des  Komités  abzulehnen.  Die  hinach  iiberbleibenden 
3  Mitglieder  des  Kommités  hâtten  den  Obmann  der 
Kommission  zu  wàhlen.  Wûrden  die  Parteien  ihr 
Ablehnungsrecht  nicht  voUstândig  ausiiben,  so  dasz 
etwa  eine  gerade  Zahl  von  Kommitémitgliedem  iibrig 
bUebe,  so  hâtte  das  Los  zu  entscheiden  wer  ausschei- 
den  musz.  Art.  22  Abs.  2  bis  4  kônnten  hinach  entfal- 
len.  Freilich  ginge  durch  das  oben  vorgeschlagene 
System,  die  Kommissionen  zusammenzusetzen,  ein 
Vorteil  verloren,  den  Art.  21  anstrebt  und  auf  den  der 
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Entwurf  of fenbar  Wert  legt  :  Die  automatische  Zusam- 
mensetzung  der  Kommission  hinsichtlich  der  4  unmit- 
telbar  von  den  Parteien  zu  bestellenden  Mitglieder.  Der 
Umstand  aber,  dasz  auf  dièse  Weise  fur  die  Unpartei- 
lichkeit  besser  gesorgt  ist,  iiberwiegt  meines  Erachtens 
jenen  Nachteil.  Will  man  ganz  sicher  gehen,  dasz  das 
Gericht  wirklich  u.  zw.  rechtzeitig  zustande  komme,  so 
kônnte  man,  wenn  die  Parteien  nicht  innerhalb  eines 
Monates  die  Richter  in  der  vorbenannten  Weise  bestellt 
haben  soUten,  die  Berufung  der  fehlenden  Schiedsrich- 
ter  ebenso  wie  die  des  Obmannes  dem  stàndigen  Kom- 
mité  libertragen. 

In  analoger  Weise  wie  der  Obmann  aus  dem  Kom- 
mité  berufen  wird,  wenn  sich  die  Parteien  ûber  ihn 
nicht  geeinigt  haben,  soUte  meines  Erachtens  auch 
jene  dreigUederige  Kommission  zusammengesetzt  wer- 
den,  die  tiber  die  Frage  der  Einlassungspflicht  (den 
Abschluss  des  Quasikompromisses)  entscheidet.  Wûr- 
de  eine  Partei  ihr  Ablehnungsrecht  nicht  ausiiben,  so 
wùrden  die  ihr  zustehenden  Ausschliessungen  durch 
das  Loos  erfolgen. 

Ausser  der  Bestellung  des  Obmannes  und  der  Wahl 
jener  Kommission,  die  iiber  die  Einlassungspflicht  ent- 
scheidet, diirfte  es  zweckmàszig  sein  dem  stàndigen 
Kommité  auch  die  Entscheidung  iiber  die  Verhand- 
lungssprache  zu  ûbertragen  wâhrend  der  Entwurf 
dièse  Entscheidung  fiir  den  Fall,  dasz  das  Kompro- 
miss  die  Sprachenfrage  nicht  geregelt  hâtte,  der  in  der 
Hauptsache  berufenen  Kommission  ûbertragen  will 
(Art.  27).  Wenn  die  Kommission  selbst  iiber  dièse 
pràjudicielle  Frage  entscheiden  muss,  hegt  die  Gefahr 
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nahe,  aus  der  Art  dieser  Entscheidung  schon  auf  die 
Beurteilung  der  Hauptsache  zu  schliessen  und  die  Un- 
parteilichkeit    der    Kommission    zu    verdàchtigen. 

Schliesslich  kônnte  das  stândige  Kommité  noch  be- 
rechtigt  werden,  Vorschlàge  zur  Reform  des  Vôlker- 
rechts  zu  machen  und  damit  den  kiinftigen  Haager 
Konferenzen  vorzuarbeiten. 

Eine  principielle  Frage  ist  noch  zu  beantworten,  be- 
vor  in  weitere  Détails  eingegangen  werden  kann. 

SoUen  die  vertragschliessenden  Staaten  verpflichtet 
sein  in  allen  Fâllen  arbitrabler  Differenzen  gerade 
den  durch  dièse  Konvention  einzusetzenden  Schieds- 
gerichtshof  anzurufen?  Soll  ihnen  nicht  die  Môglich- 
keit  belassen  bleiben  auch  ein  "freies"  Schiedsge- 
richt  einzusetzen,  wenn  sie  dièses  fiir  zweckdienlich 
erachten?  SoUen  sie  gehindert  sein,  in  einer  Tarifs- 
differenz  z.B.  drei  oder  fiinf  ihnen  vertrauenswiirdige 
Fachmânner  zu  Schiedsrichtern  zu  bestellen,  weil  sie 
solche  unter  den  Mitgliedern  der  Cour  nicht  finden? 
Dies  zu  ermôglichen,  ist  einer  der  Hauptzwecke  des 
sogenannten  summarischen  Verfahrens  nach  Art.  87, 
F.  A.  wâhrend  der  entsprechende  Art.  54  des  Ent- 
wurfes  auch  in  diesem  Verfahren  die  Streitteile  auf 
die  MitgUeder  der  Cour  als  Schiedsrichter  beschrânkt- 
Warum  soll  man  aber  der  freien  Bewegung  der  Staa- 
ten in  dieser  Richtung  Schranken  setzen?  Ein  Grund 
hiefûr  kônnte  allenfalls  in  der  Besorgnis  liegen,  dasz 
die  Streitteile  sich  zunâchst,  vielleicht  sogar  nur 
scheinbar,  dariiber  einigen  wtirden,  ihre  Differenz 
einem  solchen  freien  Schiedsgerichte  zu  uberweisen, 
dasz  sie  sich  aber  dann  spàter  uber  die  Auswahl  der 
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Schiedsrichter,  ins  besondere  tiber  den  Obmann,  nicht 
einigen  kônnten  und  infolge  dessen  die  Differenz 
zwischen  ihnen  unentschieden  bliebe.  Ungelôste  Fra- 
gen  kônnen  aber,  wenn  spàter  aus  anderen  Grùnden 
eine  feindselige  Spannung  zwischen  den  Staaten  hin- 
zukommt,  deren  Beziehungen  zu  einander  so  vôUig 
vergiften,  dasz  auch  der  Vermittlungsrat  den  Frieden 
nicht  mehr  herstellen  kônnte.  Dieser  Gefahr  kann 
aber  dadurch  begegnet  werden,  dasz  die  Streit sache 
an  die  Cour  iibergeht,  wenn  sich  die  Parteien  nicht 
innerhalb  einer  bestimmten  kurzen  Frist  z.  B.  eines 
Monates  iiber  die  Bestellung  aller  Schiedsrichter,  die 
sie  nicht  der  Cour  entnehmen  wollen,  geeinigt  haben. 
Nach  den  oben  entwickelten  Vorschlàgen  wâre  die 
ganze  richteriiche  Tâtigkeit  der  Cour  ihren  Organen 
iibertragen.  Das  Plénum  brauchte  erst.nach  Ablauf 
der  Funktionsperiode  des  Art.  4  zusammenzutreten 
um  ein  neues  stàndiges  Kommité  zu  wâhlen.  Die 
Funktionsperiode  môchte  ich  jedoch  nicht,  wie  der 
Entwurf ,  mit  12  Jahren  bemessen,  sondem  nur  mit  6, 
oder  hôchstens  mit  10  Jahren.  Die  Mitglieder  des 
stândigen  Kommité's  werden  ja  meist  hôheren  Alt  ers 
sein.  Vakanzen  werden  sich  also  nicht  selten  schon 
in  einigen  Jahren  in  grôsserer  Zahl  ergeben.  Einzelne 
Lùcken,  die  der  Tod  oder  schwere  Krankheit  in  die 
Reihen  der  Mitglieder  gerissen,  kônnen  ja  wohl  durch 
schriftliche  oder  telegraphische  Nachwahlen  ausgefûllt 
werden.  Gegen  allzugrosse  Stimmenzersplitterung, 
deren  Gefahr  in  Ermanglung  einer  Vorbesprechung  bei 
schriftlichen  Wahlen  noch  grôsser  ist  als  bei  mundU- 
chen,  musste  dadurch  vorgesorgt  werden,  dasz  die  rela- 
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tive  Majoritât  der  Stimmen  nicht  genugt,  sondem  nur 
derjenige  als  gewâhlt  gelten  kann,  der  ausserdem  zum- 
mindesten  etwa  ein  Drittel  der  abgegebenen  Stimmen 
erhielt.  In  Ermanglung  dieser  Stimmenzahl  miisste 
eine  neue  Wahl  stattfinden.  Aile  sechs  Jahre  aber 
sollte  meines  Erachtens  noch  vor  vôUigem  Ablauf  der 
Wahlperiode  die  Môglichkeit  einer  Erneuerung  des 
ganzen  Kommités  durch  einen  Wahlgang  in  Anwe- 
senheit  aller  Kommissiomsmitglieder  gegeben  sein. 
Wiederwahl  selbstverstàndlich  zulâssig. 

Mit  Rûcksicht  auf  den  von  mir  vorgeschlagen  Mo- 
dus  der  Wahl  in  die  Einzelkommissionen  wùrde  es 
meines  Erachtens  genûgen,  wenn  jeder  Staat  zwei 
Mitglieder  der  Cour  emennt.  An  der  Zulàssigkeit  der 
Berufung  von  4  Mitgliedem  soll  aber  nicht  geriittelt 
werden.  Allerdings  aber  dûrfte  es  nicht  allen  Staaten 
môglich  sein,  so  wie  der  Entwurf  es  will,  zwei  Mit- 
glieder und  ausserden  noch  zwei  Ersatzmanner  zu 
emennen,  ohne  das  Niveau  ihrer  Qualifikation  her- 
abzudrucken.  Da  die  Mitglieder  des  stândigen  Kom- 
mités zur  Residenz  im  Haag  verpflichtet  sein  miissten, 
wàren  ihnen  die  in  Art.  8  den  Vizeprâsidenten  zuge- 
sprochenen  Gehalte  zu  gewâhren.  Die  Gesamtkosten 
wûrden  sich  durch  diesen  Vorschlag  kaum  vermehren 
ja  eher  vermindem,  weil  die  Gehalte  der  iibrigen 
MitgUeder  der  Cour  entfallen  kônnen  und  sie  nur, 
wenn  sie  tatsâchlich  als  Schiedsrichter  funktionnie- 
ren  den  Anspruch  auf  die  Taggelder  des  Art.  8  Abs. 
2  hâtten.  Den  Art.  9  Abs.  2  wùrde  ich  streichen  und 
dafiir  allenfals  die  Reprâsentationsgelder  des  Prâsi- 
denten  und  der  2  Vizeprâsidenten  etwas  erhôhen. 

m  6 
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Die  ihnen  obliegenden  Ausgaben  machen  sie  ja  nicht 
im  Interesse  ihres  Staates,sondem  in  dem  derGesammt- 
heit.  Aber  nur  nicht  zu  viel  Repràsentation  !  Dadurch 
soUen  sich  die  Mitglieder  des  Schiedsgerichtshofes 
von  dem  diplomatischen  Korps  unterscheiden. 

Die  Griinde  welche  mich  bestimmen  gegen  die  Zu- 
lassung  einer  Appellation  (Art.  48)  zu  stimmen,  habe 
ich  in  meinem  Bûche  ùber  die  Rechtskraf t  der  Schieds- 
spriiche  S.  129  u.  ff.  und  in  der  Gesamtdarstellung  in 
Stier-Somlos  Handbuch  S.  212  u.ff.  ausfiihrlich  ent- 
wickelt.  Allerdings  erklârt  Art.  48  den  Schieds- 
spruch  nicht  an  sich  fiir  appellabel,  sondem  gewàhrt 
er  den  Parteien  nur  das  Recht,  sich  im  Kompromiss 
eine  Appellation  vorzubehalten.  Absolut  verbieten 
kann  man  das  freilich  nicht.  Aber  ich  halte  es  fiir 
bedenklich  die  Aufmerksamkeit  der  Parteien  aus- 
driicklich  darauf  hinzulenken.  Denn  Garantien  fur 
ein  gerechteres  Urteil  als  das  erste  war,  kann  ein 
Verfahren  nach  Art  des  Art.  48  nicht  bieten.  Unter- 
scheidet  sich  doch  das  Appellationsverfahren  von 
jenem  in  der  ersten  Instanz  nur  dadurch,  dasz  fiir 
jede  Partei  je  drei  ihrer  Angehôrigen  im  Schiedsge- 
richte  sitzen  statt  zweier.  Noch  dazu  werden  in  vielen 
Fàllen  einige  von  diesen  Mitgliedern  gerade  mit 
Riicksicht  auf  eben  diesen  Fall  ernannt  werden,  da 
diejenigen,  welche  in  erster  Instanz  geurteilt  haben, 
ausgeschlossen  sind.  Die  richterliche  Unbefangenheit 
wird  also  noch  weniger  gewahrt  sein. 

II.  Auszer  dem  Wege  des  Schiedsgerichtes  zeich- 
net  Art.  3  den  Màchten,  die  miteinander  in  einen 
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Konflikt  geraten  sind,  noch  einen  anderen  Weg  vor, 
auf  dem  sie  zu  friedlicher  Auseinandersetzung  kom- 
men  kônnen.  Dièse  zweite  Alternative  stellt  der  Ver- 
stàndigungsrat  (Conseil  de  conciliation)  dar,  der  das- 
jenige  leisten  soll,  was  die  diplomatischen  Konferen- 
zen  bisher  in  manchen  Fâllen  geleistet,  in  anderen 
hingegen  nicht  zustande  gebracht  haben.  Diesem* 
Verstândigungsrate  obliegt  nach  dem  Entwurfe  ftir 
aile  Fâlle  die  Aufgabe  der  Begutachtung,  unter  ge- 
wissen  Voraussetzungen  (Art.  105)  aber  sogar  die 
der  Entscheidung.  „In  einem  solchen  Verstândigungs- 
rate wâre  ein  neues  Organ  der  Médiation  geschaffen, 
das  es  ermôglicht,  die  Verrait tlung  obligatorisch  zu 
machen.  Die  Staaten,  die  man  bisher  als  die  allei- 
nigen  Subjekte  der  Médiation  ansah,  scheuen  begreif- 
licherweise  vor  der  Verantwortung  zuriick,  die  sie 
durch  Anbot  oder  Annahme  der  Vermittlung  auf 
sich  nâhmen.  Deshalb  kann  man  ihnen  weder  in  der 
einen  noch  der  anderen  Richtung  eine  Verpflichtung 
auferlegen.  Nach  dem  Vorschlage  des  Comités  Heems- 
kerk-Loder  oblâge  dièse  „friedensrichterliche"  Mission 
nunmehr  einer  Kommission,  in  der  Vertreter  der 
Parteien  unter  der  Leitung  eines  Unparteiïschen  tâtig 
wàren.  Wenn  dieser  Letztere  auch  einer  dritten  Macht 
angehôre,  so  wiirde  er  doch  deren  Verantwortlich- 
keit  nicht  engagierenundkônnte  er,  ungehindert  durch 
politische  Riicksichten,  einzig  und  allein  „dans  un 
esprit  de  conciliation",  seine  Ratschlâge  erteilen  (Vgl. 
hieriiber  den  Bericht  von  Frau  Bugge  Wicksell,  Re- 
cueil I  354).  Der  hauptsâchliche  Vorteil  der  geplan- 
ten  Institution  lâge  aber  darin,  dass  durch  Anrufung 
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Vermittlungsrates  Zeit  zur  Abkiihlung  der  Leiden- 
schaften  gewonnen  wâre.  Darauf  legen  Aile,  die  sich 
fiir  den  Conseil  ausgesprochen  haben  „das  entschei- 
dende  Gewicht"  (Vgl.  auch  schon  Savomin  Lohman, 
Gedachten  over  Oorlog  en  Vrede,  den  Haag  1914 
p.  67). 

Gerade  wegen  dièses  Momentes  werden  die  auf 
den  Verstândigungsrat  bezûglichen  Bestimmungen 
des  Entwurfes  aber  aller  Wahrscheinlichkeit  nach 
bei  einigen  Mâchten  auf  weit  lebhafteren  Wider- 
spnich  stossen  als  jene  iiber  das  Schiedsgericht. 
Dièse  Màchte  werden  Bedenken  tragen,  hinsichtlich 
jener  Fâlle  die  sie  als  nicht  arbitrable  ansehen, 
weil  sie  ihre  Ehre  oder  ihre  Lebensinteressen  be- 
riihren,  sich  zu  einem  Verhalten  zu  verpflichten, 
das  ihnen  die  Môglichkeit  verschliessen  wiirde,  wenn 
auch  nicht  uberhaupt,  so  doch  in  dem  ihnen  als  ge- 
eignet  erscheinenden  Zeitpunkte,  fiir  die  Durchset- 
zung  dieser  Interessen  mit  der  gesamten  Staats- 
macht  einzutreten,  d.  h.  den  Gegner  durch  Krieg  zu 
deren  Anerkennung  zu  zwingen.  Dièse  Bedenken  wer- 
den noch  dadurch  verstàrkt  werden,  dasz  das  Ver- 
fahren,  in  das  sie  sich  einlassen  soUten,  unter  Umstàn- 
den  in  einem  Ausspruche  seinen  Abschlusz  fànde, 
dem  sie  sich  wie  einem  Schiedsspruche  unterwerfen 
mûssten.  Das  Recht  dazu  werden  sie  in  so  heiklen 
Angelegenheiten  einer  Instanz  nicht  einràumen  wol- 
lem,  die  von  ihnen  unabhàngig  ist. 

Allerdings  enthâlt  der  Entwurf  keine  ausdriick- 
liche  Bestimmung  darûber  dasz  die  Staaten,  deren 
Konflikt  vor  dem  Verstàndigungsrate  verhandelt  wird 
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bis  ZTim  Abschlusz  dieser  Verhandlungen  verpflichtet 
seien,  sich  der  Feindseligkeiten  gegeneinander  zu  ent- 
halten.  Mit  vollem  Rechte  aber  hebt  der  Motivenbe- 
richt  hervor,  dasz  die  Verpflichtung,  den  Streit  vor 
den  Conseil  zu  bringen,  jeder  Bedeutung  entbehren 
wurde,  wenn  sie  nicht  den  Verzicht  auf  das  Recht, 
wâhrend  der  Dauer  der  Verhandlungen  sich  zu  schla- 
gen,  in  sich  enthâlte.  "Die  erste  Pflicht  schlieszt  die 
zweite  in  sich."  nur  aus  dem  Grunde  lehnt  der  Ent- 
wurf  es  ab,  ausdrûcklich  ein  "Moratorium"  fur  den 
Beginn  der  FeindseUgkeiten  bis  zum  Schlusse  der 
Verhandlungen  vor  dem  Vermittlungsrate  aufzustel- 
len,  weil  er  eine  solche  ausdriickliche  Festsetzung 
fur  iiberfliissig  hait.  Die  Staaten  sind  also  auch  nach 
diesem  Entwurfe  ganz  ebenso,  wie  nach  jenem  von 
Bryce  und  Dickinson  verpflichtet,  sich  der  Feindse- 
ligkeiten bis  zum  Abschlusse  jenes  Verfahrens  zu 
enthalten.  Und  dabei  ist  der  Dauer  jener  Verhand- 
lungen nicht  einmal  eine  Grenze  gezogen.  Meines 
Erachtens  wâre  es  vorzuziehen,  die  allerdings  selbst- 
verstândhche  PfUcht  des  Aufschubes  der  Feindse- 
ligkeiten fur  die  Dauer  des  Verfahrens  ausdrûcklich 
auszusprechen,  sie  aber  auch  zeitlich  zu  begrenzen, 
sodasz,  wenn  die  Verhandlungen  ungebiihrUch  hin- 
ausgezogen  wûrden,  die  Parteien  die  Freiheit  ihres 
Handelns  wieder  erhielten.  Die  Frist  eines  halben 
Jahres  diirfte  hiefùr  angemessen  sein. 

Wer  sich  erinnert,  welchem  Widerstande  der  so 
bescheidene  russisch-niederlândische  Antrag  von  1907 
zwischen  Kriegserklaxung  und  Kriegserôffnung  eine 
Frist  von    24    Stunden    einzuschalten,    begegnete, 


H.  LAMMASCH.  86 

wird  zunâchst  wohl  an  der  Annahme  eines  so  viel 
weiter  gehenden  Vorschlags  zweifeln.  Wird  nicht  et- 
wa  der  Staat,  der  sich  vor  dem  Vermittlungsrate 
einlâsst,  besorgen  mûssen,  dasz  wenn  die  Vermitt- 
lung  nicht  gelingt,  er  spàter  den  Krieg  unter  ungiin- 
stigeren  Bedingungen  werde  fuhren  mûssen,  als  wenn 
er  sofort  losgeschlagen  hâtte?  Wird  er  nicht  dadurch 
den  Vorteil  verloren  haben,  den  er  ans  seinem  Vor- 
sprung  aus  den  Rûstungen  hâtte  ziehen  kônnen? 
Werden  nicht  deshalb  jene  Staaten,  die  ihre  Hoff- 
nungen  auf  die  Wucht  ihres  Schwertes  setzen,  diesem 
Vorschlage  Solange  als  môglich  wiederstreben  mûssen  ? 

Gerade  darin  aber,  dasz  die  Kriegserklârung  nicht 
ganz  plôtzlich  als  Blitz  aus  heiterem  Himmel  erfolgen 
kônne,  dasz  der  Telegraph  ausgeschaltet  sei,  wenn 
es  sich  um  die  Entscheidung  ûber  Krieg  oder  Frieden 
handelt,  gerade  in  der  Gewâhrung  einer  Frist,  wàh- 
rend  deren  aile  auf  den  Frieden  hinstrebenden  Kràfte 
sowohl  in  den  vom  Kriege  bedrohten  Vôlkem,  als  in 
den  unbeteiligten  Staaten,  einen  letzten  und  darum 
energischesten  Versuch  machen  werden,  den  Krieg 
abzuwenden,  liegt  der  hauptsâchHchste  Vorzug  des 
ganzen  Vorschlages.  Auf  ihn  zu  verzichten,  ist  daher 
unmôgUch.  *) 

Wird  nun  der  vorherzusehende  Widerstand  un- 
ûberwindlich  sein  ?  Ich  wage  zu  hoffen,  dasz  es,  wenn 
auch   nicht  sofort  so  doch  allmâhlich  môglich  sein 

*)  Keinesfalls  aber  ist  es  notwendig,  die  Staaten  wâhrend  dieser 
Frist  zur  Einstellung  der  Rûstungen  zu  verpflichten.  Im  Gegenteil; 
deren  gesteigerte  Fortdauer  wird  einen  Vorgeschmack  der  Lasten 
des  Krieges  darstellen  und  dadurch  den  Wunsch  nach  Erhaltung 
des  Friedens  nur  starken. 
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wird,  ihn  zu  brechen.  Die  Verhâltnisse  liegen  jetzt 
anders  als  1907.  Was  damais  ein  Problem  der  juris- 
tischen  Théorie  gewesen  ist,  die  môglichste  Vermei- 
dung  des  Krieges,  ist  durch  die  Leiden  und  Verluste 
nicht  blosz  der  kriegfiihrenden,  sondem  sogar  auch 
der  neutralen  Staaten  —  môgen  auch  einzelne  Indi- 
viduel! bisher  ungeahnte  Gewinne  aus  dem  Leiden 
ihrer  Mitmenschen  gezogen  haben  —  jetzt  eine  der 
allerwichtigsten  praktischen  Aufgaben  der  Gegenwart 
geworden,  von  deren  gliichlichen  Lôsung  das  Wohl 
der  Nationen,  die  Zukunft  Europas  abhângt. 

In  erster  Reihe  setze  ich  meine  Hoffnung  auf  die 
europâischen  Mâchte  zweiten  Ranges,  auf  die  Ver- 
einigten  Staaten  von  Amerika;  und  auf  die  A.B.C.- 
Màchte  Siid- Amerikas.  Fur  die  ersteren  und  fiir  die  letz- 
ten  ist  der  Vorteil  des  Planes  offenbar;  er  sichert  sie 
gegen  einen  plôtzlichen  Ueberfall,  auf  den  sie  nicht 
vorbereitet  wâren.  Die  U.  St.  aber  sind  das  Vaterland 
des  Planes.  Er  geht  zuriick  auf  einen  Antrag  Bartholdfs 
von  1905  und  Bryans  auf  der  Londoner  Konferenz 
der  interparlamentarischen  Union  von  1906.  Nachdem 
Bryan  Staatssekretâx  geworden,  machte  er  1913  allen 
Mâchten  den  Vorschlag,  mit  Amerika  Vertrâge  ab- 
zuschlieszen,  durch  die  sie  sich  gegenseitig  verpflich- 
ten,  bevor  sie  zu  den  Waffen  greifen,  aile  ihre  Strei- 
tigkeiten  einer  Kommission  mit  neutralem  Vorsitzen- 
den  zur  Begutachtung  vorzulegen.  Fast  aile  Staaten, 
auch  Oesterreich-Ungam  und  das  Deutsche  Reich, 
haben  diesem  Plane  im  Prinzipe  zugestimmt;  30 
europàische  und  amerikanische  Staaten  haben  solche 
Vertrâge  mit  den  U.  St.  unterzeichnet,  sechzehn  von 
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ihnen  sind  bis  zum  i.  November  191 5  ratifiziert 
worden,  darunter  jene  mit  vier  Groszmâchten  (Frank- 
reich,  Groszbritannien,  Italien  und  Ruszland).  Man 
kann  sich  also  wohl  der  Hoffnung  hingeben,  dasz 
die  Vereinigten  Staaten  ein  Prinzip,  das  sie  in  so  vie- 
len  Einzelvertràgen  anerkannt  haben,  auch  in  einem 
Kollektivvertrage  nicht  ablehnen  werden.  Als  Symp- 
tom  dafiir  kann  man  es  wohl  ansehen,  dasz  der  Ex- 
pràsident  Taft  mit  Energie  dafiir  eingetreten  ist  und 
dasz  der  Verband  der  amerikanischen  Handelskam- 
mem  am  17.  Januar  igiômitderimposantenMehrheit 
von  744  gegen  28  Stimmen  beschlossen  hat,  die  Regie- 
rung  aufzufordem,  sie  môge  die  Initiative  zur  Schaf- 
fimg  eines  intemationalen  Council  of  conciliation 
ergreifen. 

Viellicht  werden  aber  doch  auch  einzelne  euro- 
pâische  Groszmâchte,  durch  die  Erfahrungen  des 
Krieges  belehrt  und  durch  die  Riicksicht  auf  die 
Stimmungen  ihrer  Vôlker  bewogen  werden,  die  ein- 
seitig  militârischen  Bedenken,  die  sie  1907  bei  der 
Ablehnung  des  russisch-niederlândischen  Antrages  be- 
stimmt  hatten,  nun  mehr  zu  iiberwinden.  Ob  man 
dies  erwarten  kônne,  ist  eine  Frage  die  sich  meiner 
Beurteilung  entzieht,  deren  Diskussion  librigens  auch 
im  gegenwârtigen  Zeitpunkte  gewisz  nicht  oppor- 
tun waxe. 

SoUte,  wie  ich  zu  hoffen  wage,  eine  Reihe  von  be- 
deutenden  Staaten,  wenn  auch  nicht  gerade  die  euro- 
pâischen  Groszmâchte,  sich  verpflichten,  aile  ihre 
Streitigkeiten,  sofem  sie  nicht  im  diplomatischen 
Wege  erledigt  wurden,  oder  einem  Schiedsgerichte 
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ûberwiesen  werden  kônnen,  bevor  sie  zu  Feindselig- 
keiten  gegeneinander  schreiten,  einem  Vermittlungs- 
rat  zu  ûberweisen,  so  miiszte  dièses  Beispiel  gewisz 
auch  auf  andere  Staaten  von  màchtiger  Anziehungs- 
kraft  sein.  Aile  Krâfte,  die  irgendwo  nach  einer 
friedlichen  Organisation  der  Welt  streben,  werden  es 
sich  zum  Ziele  setzen,  auch  ihren  Staat  zur  Nachfolge 
zu  bewegen.  Wird  die  Erinnerung  an  die  Leiden  und 
Verluste  des  gegenwàrtigen  Krieges  im  Bewusstsein 
der  Vôlker  nicht  etwa  durch  triigerische  Verherr- 
lichungen  des  Krieges  vôllig  verdràngt,  so  werden 
auch  die  widerstrebendsten  Regierungen  genôtigt  sein 
jenem  Friedensbunde  beizutreten.  Kirche,  Schule  und 
Presse,  als  die  das  Volksempfinden  am  meisten  be- 
stimmenden  Elemente,  werden  in  dieser  Beziehung 
viel  gutes,  oder  auch  —  ûbles  wirken  kônnen. 

Die  praktische  Durchsetzung  des  Gedankens  wâre 
meines  Erachtens  sehr  erleichtert,  wenn  man  darauf 
verzichten  wiirde,  den  Gutachten  des  Vermittlungs- 
rates  bindende  Wirkung  beizulegen,  was  der  Ent- 
wurf  fur  den  Fall  vorschlâgt,  dasz  von  den  zwei  Mit- 
gUedem  jenes  Staates,  gegen  den  es  ausfàllt,  eines 
zugestimmt  hâtte.  (Art.  105)  Dieser  Fall  ist  an  und 
fiir  sich  sehr  unwahrscheinUch.  Denn  jede  Regierung 
wird  zu  Mitgliedem  des  Vermittlungsrates  nur  solche 
Personen  emennen,  auf  deren  absolute  Gefugigkeit 
sie  mit  Bestimmtheit  rechnen  kann.  Obwohl  dièse 
Bestimmung  daher  ziemlich  unpraktisch  wâre,  wurde 
sie  fiir  manche  Regierung  doch  ein  Motiv,  oder  einen 
Vorwand  zur  Ablehnung  des  ganzen  Vorschlages  ab- 
geben.  Denn  ganz  ausgeschloszen  ist  es  ja  doch  nicht, 
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dasz  sich  einmal  ein  Kommissionsmitglied,  etwa  sogar 
durch  unsachliche  Motive,  bestimmen  liesse,  gegen 
seine  Regiening,  oder  etwa  gar  gegen  sein  Vaterland 
zu  stimmen.  Sollte  man  darum  nicht  lieber  auf  dièse 
Norm  verzichten,  um  das  Zustandekommen  des  Ver- 
trages  in  seinen  iibrigen  Bestandteilen  zu  erleichtem  ? 
Meines  Erachtens  wâre  die  Aufgabe  des  Verstândi- 
gungsrates  darauf  zu  beschrânken,  ein  Gutachten 
abzugeben  und — f  ormell  unverbindliche  —  Ratschlâge 
fur  die  Beilegung  des  Streites  zu  erteilen. 

Das  Verfahren  vor  der  Kommission  wâre  wohl 
meistens  ein  geheimes;  Gutachten  und  Ratschlâge 
aber  miiszten  unter  allen  Umstànden  auch  gegen  den 
Willen  einer  Partei  verôffentlicht  werden  (Art.  io6 
und  iio  wâren  demgemàsz  zu  ândern).  Kônnte  sich 
die  Kommission  iiber  Gutachten  und  Ratschlâge 
nicht  einigen,  so  wâren  die  Voten  der  einzelnen  Mit- 
glieder  zu  verôffentlichen.  Jedoch  mûszten  sich  die 
Regierungen  verpflichten,  dièse  Voten  insgesamt,  nicht 
etwa  blosz  die  ihnen  gunstigen  zu  publizieren.  Eine 
gesonderte  Verôffentlichung  einzelner  Voten  auch 
durch  Privatpersonen  miiszte  von  allen  Staaten  mit 
Strafe  bedroht  werden.  Dièse  Gutachten  wiirden  der 
ganzen  Welt  zur  Information  dienen  und  die  ôffent- 
liche  Meinung  in  allen  Staaten  bestimmen.  Ueber 
dièse  aber  kônnen  sich  die  Mâchte  immer  weniger 
hinwegsetzen.  Der  gute  Ruf  der  Staaten  ist  ein  we- 
sentlicher  Teil  ihres  politischen  Kapitales,  ein  Elément 
ihrer  Kraft.  Damit  die  Gutachten  wirken  kônnen,  musz 
das  "Moratorium"  der  Feindseligkeiten  noch  einige  Zeit 
(i — 2  Monate)  nach  deren  Verôffentlichung  andauem. 
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Der  Conseil  ist  nach  Art.  86  und  87  des  Entwurfes 
aus  je  2  bis  4  Vertretern  jedes  Staates  zusammenzu- 
setzen.  Meines  Erachtens  wâre  die  Zahl  zu  erhôhen. 
Die  Mitgliedschaft  wâre  mit  jener  der  Cour  unverein- 
bar.  Auch  in  Betreff  der  Zusammensetzung  der  Kom- 
missionen  hâtte  ich  hier  keine  so  grossen  Bedenken 
wie  beim  Schiedsgericht  gegen  die  Zuziehung  von  je 
2  Nationalen  jeder  Partei.  Immerhin  verdient  es 
Beachtung,  dass  die  grosse  Mehrzahl  der  Bryan- 
Vertrâge  nur  je  einen  Nationalen  zulâsst.  Ein  Natio- 
naler  ist  in  diesem  Falle  unbedingt  notig. 

Die  Wahl  des  Obmannes  wiirde  ich  nach  Analogie 
der  oben  gemachten  Vorschlâge  einem  stàndigen  Ko- 
mite  iibertragen. 

SoUte  eine  grôssere  Zahl  von  Staaten  dem  Vertrage 
beitreten,  so  miisste  dièses  Komite  so  zahlreich  sein, 
dass  in  ihm  aile  auf  den  Gang  der  Weltgeschichte 
einflussnehmenden  Mâchte  vertreten  sein  kônnen,  so 
weit  sie  eben  Teilnehmer  am  Vertrage  sind.  Diesem 
Komite  wiirde  ich  auch  aile  jene  Aufgaben  zuweisen, 
die  der  Entwurf  dem  Conseil  als  von  amtswegen  zu 
erfiillende  iibertràgt  (Art.  107).  Die  Tâtigkeit  des 
Plénum  wâre  m.E.  darauf  zu  beschrânken,  das  Komite 
zu  wàhlen.  Die  in  Art.  109  ihm  zugeteilte  Mission 
wâre  ja  schon  durch  die  Kommission  erledigt. 

Auch  fiir  den  Conseil  wiirde  nach  diesen  Abânde- 
rungsvorschlâgen  die  nahezu  automatische  Zusam- 
mensetzung der  Kommission  entfallen.  Die  Verfasser 
des  Entwurf  s  werden  dies  fiir  einen  Nachteil  hait  en. 
Ich  aber  môchte  glauben,  dass  gerade  die  Starrheit 
der  Kommission  manche  Mâchte  von  der  Annahme 
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des  Vorschlages  abhalten  kônnte.  Wie  schwer  es  den 
Staaten  fàllt,  sich  an  eine  von  vomherein  bestimmte 
Kommission  zu  wenden,  bezeugt  der  Umstand,  dass 
5  der  Bryan-Vertràge  den  Parteien  sogar  das  Recht 
geben  die  bereits  erfolgte  Emennung  von  Kommis- 
sionsmitgliedem  zu  wiederrufen  und  dass  5  andere 
dieser  Vertràge  die  Kommission  bloss  fiir  ein  Jahr 
bestellen  wollen.  Mit  vollem  Rechte  tadelt  Lange  in 
seiner  tref flichen  Darstellung  der  amerikanischen  Frie- 
densvertràge  beide  Bestimmungen.  Der  gegenwâx- 
tige  Vorschlag  wiirde  das  Zustandekommen  der  Kom- 
mission fur  aile  Fâlle  sichern,  ohne  die  Freiheit  der 
Mâchte  unnôtig  zu  beschrânken.  Fiir  den  Fall,  dass 
eine  der  Parteien  es  versâumen  wiirde  innerhalb 
einer  angemessenen  Frist  ihre  Vertreter  fiir  die  Kom- 
mission zu  ernennen,  mûsste  auch  hier  deren  Aus- 
wahl  dem  stândigen  Komite,  (mit  Ausschluss  des 
Vertreters  der  Gegenpartei)  zustehen. 

Der  Entwurf  sucht  einen  gewissen  Parallelismus 
zwischen  Cour  und  Conseil  herzustellen,  was  nur  kon- 
sequent  ist,  weil  er,  wenn  môglich,  auch  vom  Conseil 
nicht  nur  ein  Gutachten,  sondern  ein  Urteil  erzielen 
will.  Wenn  man  sich  aber,  wie  hier  vorgeschlagen  wird, 
darauf  beschrânkt,  vom  Conseil  nur  ein  Gutachten  und 
Ratschlâge  zu  verlangen,  so  ergibt  sich  ein  ziemUch 
scharfer  Gegensatz  zwischen  beiden  Institutionen  in 
einigen  Beziehungen.  Deshalb  scheinen  mir  manche 
Bestimmungen  des  Entwurfes  iiber  den  Conseil  nicht 
ganz  passend  und  deshalb  halte  ich  es  auch  fiir  wiin- 
schenswert,  die  sehr  diirftigen  Normen  iiber  das  Ver- 
fahren  vor  dem  Conseil  zu  erweitem.  Dièses  Verfahren 
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muss  nach  vielen  Richtungen  von  dem  schiedsge- 
richtlichen  Verfahren  verschieden  sein.  Wir  mûssen 
uns  stets  gegenwàrtig  halten,  dass  es  sich  vor  dem 
Conseil  um  Verstândigung  und  Vermittlung  handelt. 
In  den  verschiedenen  Fâllen  werden  verschiedene  Per- 
sônlichkeiten  hiezu  erforderlich  sein.  Deshalb  muss  der 
Kreis  derjenigen  Personen,  unter  denen  die  Parteien 
ihre  Vertreter  wâhlen  kônnen,  hier  ein  grôsserer  sein 
als  beim  Schiedsgericht.  Ich  beantrage  daher,  die 
Zabi  der  von  jeder  Partei  zum  Conseil  zu  ernennenden 
Mitglieder  auf  4  bis  6  zu  erhôhen.  Die  wechselnden 
politischen  Verhàltnisse  diirften  es  empfehlen,  das 
Pràsidium  schon  in  kiirzerer  Zeit  wechseln  zu  kônnen. 
Ich  beantrage  daher  die  Funktionsdauer  des  Prâsidi- 
ums  auf  3  Jahre  einzuschrânken.  Wiederwahl  ist 
selbstverstàndlich  nicht  ausgeschlossen. 

Im  Conseil  kann  und  soll  meines  Erachtens  der  Ein- 
fluss  der  Parteien  auf  die  Zusammensetzung  der  Kom- 
missionen  stàrker  sein  als  beim  Schiedsgerichte.  Des- 
halb môchte  ich  hier  den  Parteien  jenes  Ausschlies- 
sungsrecht  nicht  gewâhren,  das  mir  beim  Schiedsge- 
richt zur  Erzielung  der  richterlichen  Unabhângigkeit 
unerlâsslich  erscheint. 

Damit  im  Verfahren  neben  dem  einseitigen  Interesse 
der  Parteien  auch  das  allgemeine  Interesse  aller  Ver- 
tragsstaaten  zur  Geltung  komme,  scheint  mir  zur 
Vertretung  dieser  letzteren  Interessen  die  Zulassung 
eines  Friedensanwaltes  wiinschenswert.  Um  zuver- 
hindem,  dass  auch  dieser  sich  etwa  auf  den  Stand- 
punkt  einer  Partei  stelle,  und  zu  sichem,  dass  dieser 
wirkhch  nur  das  allgemeine  Interesse  wahre,  schlage 
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ich  vor,  zu  dessen  Wahl  eine  besonders  verstârkte  Stim- 
menmehrheit  (Vs  oder  Vi)  zu  fordem.  Der  Friedensan- 
walt  hàtte  auch  das  Recht,  an  die  Parteien  Fragen  zu 
stellen  und  sie  um  Aufklârungen  zu  ersuchen.ZurBeant- 
wortung  dieser  Fragen  und  zur  Gewàhrung  dieser  Aufklâ- 
rungen kônnen  die  Parteien  allerdings  nicht  verpflichtet 
werden.  Aber  auch  das  Schweigen  wàre  konkludent. 

Mit  Riicksicht  darauf,  dass  die  von  den  Parteien 
berufenen  Kommissionsmitglieder  in  diesem  Falle 
nicht  Richter  sondern  Vertreter  sind,  kann  den  Par- 
teien das  Recht,  sie  abzuberufen  und  durch  andere  zu 
ersetzen,  nicht  wie  beim  Schiedsgericht  abgesprochen 
werden.  Wird  man  doch  selbst  gegeniiber  dem  Schieds- 
gerichte  die  Wirksamkeit  der  Abberufung  nicht  so  un- 
bedingt  ausschhessen  kônnen  wie  Art.  23  will.  Nur  wird 
man  Sicherheiten  dagegen  schaffen  miissen,  dass  ein 
MitgUed  etwa  nur  aus  dem  Grunde  seiner  Unbeein- 
flussbarkeit  und  UnparteiHchkeit  abberufen  werde. 
Bei  den  Kommissionen  des  Conseil  fallt  dièses  Beden- 
ken  weg.  Nur  der  Vorsitzende  der  Kommission,  der  ja 
auch  in  diesem  Falle  nicht  Parteiorgan  ist,  darf  nie- 
mais  abberufen  werden.  Fur  den  Fall  des  Todes,  oder 
sonstiger  tatsâchlicher  Verhinderung,  muss  fur  eine 
moglichst  rasche  Kompletierung  der  Kommission  ge- 
sorgt  werden. 

Wàhrend  die  Verhandlungen  der  Schiedsgerichte  in 
sehr  vielen  Fâllen  ôffentlich  sein  kônnen,  wird  dies 
bei  den  Beratungen  des  Vermittlungsrates  nur  seltener 
der  Fall  sein.  Einer  der  Hauptgriinde  fiir  die  Schaf- 
fung  dièses  Verfahrens  ist  es  aber,  die  ôffentliche  Mei- 
nung  der  ganzen  Welt,  sowohl  der  mit  einander  strei- 
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tenden  Staaten  als  auch  der  nicht  unmittelbar  betei- 
ligten,  aufzuklâren  und  zu  beruhigen,  ihre  Irrtiimer  zu 
berichtigen  und  ihre  Leidenschaften  zu  beschwichtigen. 
Darum  kônnen  die  Verhandlungen  der  Kommission 
nicht  vôlhg  in  das  Amtsgeheimnis  gehiillt  bleiben,wenn 
auch  nicht  gerade  Zuhôrer  zu  ihnen  zugelassen  werden 
kônnen.  Es  miissen  also  Berichte  ùber  dièse  Verhand- 
lungen verôffentHcht  werden.  Soll  aber  der  Zweck  der 
Aufklârung  und  Beruhigung  nicht  vôUig  verfehlt  wer- 
den, so  darf  nicht  etwa  jede  Partei  aus  den  Verhand- 
lungen bloss  das  publizieren  was  ihr  passt  und  die 
Ausfiihrungen  ihrer  Gegnem  und  des  Friedensanwal- 
tes  verschweigen,  oder  entstellen.  Die  zu  verôffent- 
lichenden  Berichte  miissen  vielmehr  môglichst  unpar- 
teiisch  gehalten  sein.  Das  diirfte  am  besten  dadurch 
zu  erzielen  sein,  dass  beide  Parteien  nur  solche  Be- 
richte ver ôffent lichen  diirfen,  die  ihnen  als  von  der 
Kommission  selbst  approbierte  Auszûge  aus  den  Pro- 
tokollen  zur  Verfiigung  gestellt  werden.  Am  meisten 
wiirde  es  sich  vielleicht  empfehlen,  wenn  die  Kom- 
mission zwei  Ausziige,  einen  ausfiihrlicheren  und  einen 
kiirzeren  den  Parteien  iibermitteln  wiirde,  damit  dièse 
sie  ihren  grôsseren  oder  kleineren  Zeitungen,  je  nach 
deren  Wiinschen  zukommen  lassen.  Beide  Ausziige 
aber  miissten  von  der  gleichen  strengen  Unparteilich- 
keit  sein.  Andere  Berichte  als  dièse  aber  durften  nir- 
gends  verôffentlicht  werden.  Werden  sich  die  Staaten 
einem  solchen  Verbote  aber  auch  fiigen?  Ich  bin  da- 
von  tiberzeugt.  Denn  jener  Staat,  der  diesem  Verbote 
zuwider  die  von  der  Kommission  ihm  zur  Verfiigung 
gestellten  Berichte  entstellt  oder  verstiimmelt  hâtte, 
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wurde  durch  eine  solche  Beleidigung  der  Kommission 
seiner  Sache  gewiss  nur  schaden.  Er  wird  sich  daher 
wohl  huten  dies  zu  tun. 

Damit  jene  Aufklârung  und  Beruhigung,  die  die  au- 
thentischen  Berichte  und  das  Gutachten  bezwecken, 
nicht  durch  Personen  paralysiert  werde,  die  jeder 
Verantwortung  enthoben  sind,  ist  es  auch  notwendig 
die  Kritik  jener  Berichte  und  des  Gutachtens  fiir  die 
Dauer  des  den  Parteien  auferlegten  Moratoriums  aus- 
zuschHessen.  FreiUch  wird  die  Presse  aller  Parteien 
sich  einem  solchen  Vorschlage  auf  das  lebhafteste  wider- 
setzen.  Wenn  man  aber  bedenkt,  welche  schwere 
Mitschuld  die  Presse  aller  kriegsfuhrenden  Staaten 
an  der  Entstehung  des  Krieges  trâgt  und  welche 
Knebelung  die  Presse  sich  allerorten  im  Interesse  des 
Krieges  gefallen  lassen  muss,  so  sind  jene  im  Interesse 
des  Friedens  ihr  aufzulegenden  Einschrànkungen  doch 
nur  ganz  geringfiigige.  Soll  das  hohe  Ziel  erreicht 
werden,  so  ist  dièses  Opfer  unvermeidlich. 

Um  jede  Lûcke  zwischen  Cour  und  Conseil  zu  schlies- 
sen,  sind  zwei  ergànzende  Normen  notwendig.  Erstens 
muss  bestimmt  werden,  dass  in  allen  Fâllen,  in  denen 
das  stândige  Kommite  des  Schiedsgerichtshofes  den 
Antrag  einer  Partei,  die  andere  zur  Einlassung  vor  dem 
Schiedsgerichte  zu  verpflichten,  abgewiesen  hat,  die 
Sache  sofort  an  den  Conseil  iibergehe.  Zweitens  muss 
der  Conseil  auf  Verlangen  auch  nur  einer  Partei  sich  mit 
der  Sache  befassen  kônnen,  wie  auch  art.  98  vorsieht. 
Die  widerstrebende  Partei  wâre  in  diesem  Falle  vom 
stândigen  Kommite  aufzufordem,  binnen  einer  kur- 
zen  Pràclusivfrist  ihre  Mitglieder  fur  die  Kommission 
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zu  bestellen,  widrigenfalls  das  stàndige  Kommite 
dièse  Mitglieder  emennen  wûrde. 

Gewiss  wâre  es  an  sich  wûnschenswert,  sowie  dies 
art.  107  vorschlâgt,  dem  Conseil  auch  das  Recht  der 
Initiative  fiir  den  Fall  zu  geben,  dass  zwischen  zwei 
oder  mehreren  Staaten  ein  schwerer  Konflikt  erst 
bevorsteht.  Wiirde  man  aber  dadurch  nicht  doch  zu 
sehr  in  das  Recht  der  Staaten  eingreifen,  selbst  zu  be- 
stimmen,  welche  Konflikte  allenfalls  zu  einem  Kriege 
fiihren  kônnten  und  ihre  Streitigkeiten  bis  zu  der  kri- 
tischen  Wendung  zunâchst  selbst  untereinander  ab- 
zumachen?  Ich  fûrchte,  dass  auch  dièse  Bestimmung 
Staaten,  die  sonst  dem  Plane  geneigt  wàren,  ihm  ab- 
wendig  machen  wiirde.  Darum  môchte  ich  sie  wenig- 
stens  zunâchst  nicht  aufnehmen. 

Gegen  Vertragsmàchte,  die  pflichtwidrig  einen 
Krieg  erklàren  oder  beginnen,  ohne  ihren  Streit  vor- 
her  dem  Vermittlungsrate  vorgelegt  zu  haben,  sieht 
der  Entwurf  keine  gemeinsamen  staatlichen  Zwangs- 
massregeln  vor.  Meines  Erachtens  mit  Recht.  Wer  sollte 
auch  sie  anordnen?  Sollte  ein  Mehrheitsbeschluss  der 
Vertragsmàchte  deren  Minderheit  verpflichten,  an 
einem  ôkonomischen  Boykott,  oder  gar  an  miHtâri- 
schen  Operationen  teilzunehmen  ?  Vielleicht  wurde 
aber  ihr  eigenes  wirtschaftliches  Interesse  dem  Boy- 
kott geradezu  widerstreben.  Miissten  sie  sich  auch 
trotzdem  dem  Beschlusse  der  Mehrheit  fiigen?  Oder 
wie  sollte  das  Mass  der  militârischen  Beihilfe  fiir  die  ein- 
zelnen  Staaten  abgegrenzt  werden?  Wûrde  aber  Ein- 
stimmigkeit  der  Vertragsmàchte  erfordert,  damit 
Zwangsmassregeln  ergriffen  werden  kônnen,  so  ent- 
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stunden  neue  Schwierigkeiten.  Wohl  aber  kônnte  be- 
stimmt  werden,  dass  der  Vertragsstaat,  der  die  Pflicht, 
zunâchst,  die  friediiche  Schlichtung  des  Konfliktes 
zu  suchen,  verletzt  hat,  dadurch  jedes  Recht  aus  den 
von  ihm  geschlossenen  AUianzvertrâgen  verwirkt, 
wie  dies  auch  der  Entwurf  Bryce-Dickinson  Art.  17 
vorschlâgt.  Ausserdem  kônnten  und  soUten  die  Ver- 
tragsmàchte  sich  verpflichten  von  dem  vertrags- 
briichigen  Staate  den  Ersatz  ailes  Schadens  zu  bean- 
spruchen,  den  ihre  Angehôrigen  in  diesem  Kriege  von 
ihm  und  seinem  Gegner  erlitten  haben,  sowie  ihren 
Angehôrigen  jede  Unterstiitzung  des  vertragsbriichi- 
gen  Staates  zu  untersagen,  wâhrend  sie  ihnen  jede 
Unterstiitzung  seines  Gegners  eriauben  ») 

Dièse  Vorschlâge  unterscheiden  sich  sehr  wesent- 
lich  von  denjenigen  nach  welchen  der  Staat  selbst  aus 
seiner  Neutralitât  heraustreten  und  zum  ôkonomi- 
schen  Boykott,  oder  zu  militârischen  Operationen 
schreiten  soUte.  Eine  Norm  wie  die  oben  vorgeschlage- 
ne  wàre  zunâchst  fur  den  Fall  zu  vereinbaren,  dass 
eine  der  Vertragsmâchte  gegeniiber  einer  anderen  die 
nach  art.  3  ihr  obUegende  Pflicht,  in  der  einen  oder  der 
anderen  Art  eine  friediiche  Lôsung  des  KonfUktes  zu 
suchen,  verletzt  hàtte.  Aber  auch  fiir  den  Fall,  dass 


*)  Vgl.  meine  Aufsâtze  „Beruf  der  Neutralen"  in  der  Internationa- 
len  Rundschau  I  (19 15)  s.  6  fi.,  Mediationsrecht  der  Neutralen  in 
der  Oesterr.  Ztschr.  fur  ôffentliches  Recht  II  (1915)  s.  205  S.  und 
das  Schlusskapitel  eines  demnâchst  in  Verlag  des  Nobelinstitutes 
(Kristiania)  erscheinenden  Bûches  „Das  Vôlkerrecht  nach  dem 
Kriege",  sowie  die  beiden  Abhandlungen  :  „Zwei  Wege  zu  dauemden 
Frieden"  in  der  „Friedenswarte"  (Blàtter  fur  zwischenstaatliche 
Organisation)  Mârz  und  Mai  191 5. 
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eine  Macht,  die  diesem  Vertrage  nicht  beigetreten  ist, 
eine  der  Vertragsmâchte  in  jener  Weise  liberfâllt,  liegt 
es  nahe,  dass  die  iibrigen  Vertragsmâchte  sich  uber  ge- 
meinsames  Verhalten  der  bezeichneten  Art  gegentiber 
demjenigen  Staate  einigen,  der  einen  Krieg  beginnt, 
ohne  vorher  die  friedliche  Ausgleichung  der  Differenz 
durch  Anrufung  oder  Annahme  der  Vermittlung  be- 
freundeter  Mâchte  oder  durch  ein  dem  intemationa- 
len  Vermittlungsrate  analoges,  fiir  den  besonderen  ^ 

Fall  zu  bestimmendes  Organ  versucht  zu  haben.  Ja 
selbst  dazu  um  einem  Kriege  zwischen  Mâchten,  die 
beide  diesem  Vertrage  nicht  beigetreten  sind,  vor- 
zubeugen,  mag  es  dienen,  dass  die  Vertragsmâchte 
insgesamt  oder  einzeln,  sich  ein  Verhalten  der  bezeich- 
neten Art  vorbehalten. 

III.  Gar  nicht  zu  billigen  vermag  ich  die  Stellungder 
intemationalen  Untersuchungskommissionen  in  diesem 
Entwurfe.  Zweifellos  sind  dièse  Kommissionen  ein 
unentbehrliches  Glied  in  der  Reihe  der  im  Haag  ge- 
schaffenen  Friedensinstitutionen.  Es  ist  daher  auf  das 
lebhafteste  zu  beklagen,  dass  in  den  Balkankriegen 
und  auch  in  der  Vorgeschichte  des  gegenwârtigen 
Krieges  von  ihnen  gar  kein  Gebrauch  gemacht  wurde, 
obwohl  einzehie  Ereignisse  geradezu  Schulbeispiele 
fiir  deren  Anwendung  geboten  hâtten.  In  dem  Entwurfe 
eines  Vertrages  aber,  der  wie  der  gegenwârtige  die 
Staaten  verpflichten  will,  aile  ihre  Differenzen  friedlich 
zu  schlichten  hat  die  Empfehlung  eines  besonderen  Mit- 
tels  zur  Vorbereitung  dieser  Schhchtung  keinen  Platz 
und  zwar  um  so  weniger  als  dièse  Empfehlung  durch  die 
Kombination  der  Interessenklausel  mit  der  Umstands- 
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klausel  durchbrochen  ist.  "Die  tatsâchlichen  Umstân- 
de"  zu  deren  Feststellung  und  Beurteilung  die  inter- 
nationalen  Untersuchungskommissionen  berufen  wer- 
den  sollen,  sind  eine  Vorfrage  fiir  die  Entscheidung,  die 
das  Schiedsgericht  zu  treffen,  oder  fiir  das  Gutachten, 
das  der  Verstândigungsrat  abzugeben  hat.  In  welchem 
Verhàltnis  soll  die  von  der  Untersuchungskommission 
gegebene  Antwort  auf  dièse  Vorfrage  zu  jener  Ent- 
scheidung, oder  jenem  Gutachten  stehen?  Die  F.  A. 
art.  35,  die  ja  keine  Pflicht  kennt,  sich  an  das  Schieds- 
gericht zu  wenden,  lâsst  den  Parteien  "voile  Freiheit 
in  Ansehung  der  Folge,  die  sie  der  Feststellung  der 
Tatsachen  durch  die  Untersuchungskommission  geben 
wollen."  Die  Parteien  kônnen  daher  auch  unmittel- 
bar,  nach  dem  dièses  Gutachten  abgegeben  worden, 
gegeneinander  zu  den  Waffen  greifen.  Im  System  des 
Entwurfes  ist  dies  selbstverstàndlich  voUkommen  un- 
zulâssig.  Es  ist  daher  unbegreiflich,  dass  art.  84  des 
Entwurfes  den  art.  35  der  Friedensakte  einfach  wie- 
derholt.  Das  Gutachten  der  Untersuchungskommission 
kônnte  daher  keinesfalls  von  den  Parteien  als  non 
avenu  behandelt  werden.  SoUte  es  aber  nun  etwa  das 
Schiedsgericht  oder  den  Vermittlungsrat  binden,  an 
die  sich  die  Parteien  wenden  mûssen  ? 

Dann  wàre  hâufig  der  ganze  Streit  schon  durch  die 
Untersuchungskommission  entschieden.  Und  es  làge 
hierin  ein  Mittel  die  Lôsung  vertragswidrig  dem 
Schiedsgerichte  oder  dem  Vermittlungsrate  zu  entzie- 
hen.  Das  Gutachten  der  Untersuchungskommission 
kônnte  daher  nur  die  Bedeutung  haben,  dass  es  von 
der,  zur  Beurteilung  der  Hauptsache  berufenen  In- 


ICI  H.  LAMMASCH; 

stanz  berilcksichtigt  werden  musse.  Ist  es  dazu  aber 
notwendig  das  Verfahren  so  zu  komplizieren  und  ein 
besonderes  Organ  zu  schaffen? 

Môgen  dièse  apologetischen  und  kritischen  Be- 
merkungen  zum  Entwurfe  dadurch,  dass  sie  das  we- 
sentliche  an  ihm  hervorheben  und  zugleich  andeuten, 
nach  welchen  Richtungen  hin  etwa  Einschrânkungen 
gemacht  werden  kônnten,  ohne  das  Wesen  zu  gefàhr- 
den,  dazu  beitragen,  dass  der  Entwurf  zur  Grundlage 
einer  Verstàndigung  der  Mâchte  ùber  die  Mittel  zur 
Bewahrung  des  Friedens  fur  die  Zukunft  genommen 
werden  kônne. 
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ENTWURF  EINES   ALLGEMEINEN  VERTRAGES  ZUR 

FRIEDLICHEN      SCHLICHTUNG      INTERNATIONALER 

DIFFERENZEN. 

(Die  zifîem  in  Klammer  beziehen  sich  auf  den  Kommissionsentwurf .) 

Einleitende   Bestimmungen. 

Art.  I  (2).  Zum  Zwecke  der  Aufrechtserhaltung 
des  allgemeinen  Friedens  verpflichten  sich  die  ver- 
tragschliessenden  Mâchte,  aile  ihre  Streitigkeiten  ohne 
jede  Ausnahme  entweder  zur  Entscheidung  einem 
Schiedsgericht,  oder  zur  Begutachtung  dem  intemati- 
onalen  Verstàndigungsrate  vorzulegen. 

Art.  II  (3).  Die  vertragschliessenden  Mâchte  ver- 
pflichten sich,  den  ergangenen  Schiedsspruch  seinem 
ganzen  Inhalte  nach,  in  der  vom  Schiedsgerichte 
bestimmten  Art  und  innerhalb  der  von  diesem  be- 
stimmten  Zeit  auszufiihren. 

Ebenso  verpflichten  sich  die  vertragschliessenden 
Max;hte  in  Falle  der  Anrufung  des  intemationalen 
Verstândigungsrates  nicht  frtiher  als  (30)  Tage,  nach 
dem  ihnen  dessen  Gutachten  bekannt  gegeben  worden, 
der  Gegenpartei  den  Krieg  zu  erklâren,  oder  irgend 
welche  Feindsehgkeiten  gegen  sie  zu  erôffnen. 

Art.  III  (i.)  Die  vertragschliessenden  Mâchte 
errichten  gemeinsam  einen  Schiedsgerichtshof  und 
einen  Verstândigungsrat  im  Haag. 
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I.     Der  internationale  Schiedsgerichtshof. 

Art.  I.  (4.)  Der  Schiedsgerichtshof  besteht  aus  den 
von  den  vertragschliessenden  Màchten  emannten 
Richtem. 

Jede  der  vertragschliessenden  Mâchte  emennt  min- 
destens  (2)  und  hôchstens  4  Richter  fiir  die  Dauer 
von  6  Jahren.  Zwei  Monate  vor  Ablauf  dieser  2^it 
erfolgen  neue  Emennungen. 

Wiederemennung  der  friiheren  MitgUeder  ist  zu- 

lâssig. 

Art.  2  (6)  Der  Schiedsgerichtshof  wàhltdurchStim- 
menmehrheit  einen  Prâsidenten  und  zwei  Viceprasi- 
denten  fiir  6  Jahre. 

Bei  dieser  Wahl  hat  jeder  Staat  nur  eine  Stimme. 
Das  stimmberechtigte  Mitglied  wird  von  seiner  Re- 
gierung  bezeichnet. 

Zur  Giltigkeit  der  Wahl  wird  mindestens  ein  Drittel 
der  abgegebenen  Stimmen  erfordert. 

Bei  gleicher  Stimmenzahl  entscheidet  das  Los. 

Art.  3  (-)  Der  Schiedsgerichtshof  wahlt  fiir  6  Jahre 
(12)  Mitglieder  in  ein  stàndiges  Kommite. 

Der  Pràsident  und  die  Vicepràsidenten  sind  von 
amtswegen  Mitglieder  dièses  Kommites  dessen  Mit- 
glieder die  diplomatischen  Privilegien  geniessen. 

Die  Mitglieder  des  stândigen  Kommites  miissen  aile 
nach  ihrer  Staatsbiirgerschaft  verschiedenen  Staaten 
angehôren  und  von  verschiedenen  Staaten  zum  Schieds- 
gerichtshof e  bestellt  sein. 

Die  Wahl  erfolgt  nach  Stimmenmehrheit. 

Die  drei  letzten  Absàtze  des  Art.  2  finden  Anwendung. 
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Art.  4.  (-)  Ersatzwahlen  an  Stelle  eines  ausschei- 
denden  Mitgliedes  des  stàndigen  Kommites  erfolgen 
innerhalb  eines  Monates  durch  schriftliche  oder  tele- 
grafische  Abstimmung,  wenn  die  Abstimmenden  ge- 
hindert  sind  persônlich  zu  erscheinen. 

Die  schriftliche  oder  telegrafische  Abstimmung  wird 
durch  die  dem  Wohnsitz  des  Abstimmenden  nâchst- 
gelegene  niederlândische  oder  schweizerische  Gesandt- 
schaft  (Generalkonsulat)  libermittelt. 

Die  drei  letzten  Absâtze  des  Art.  2  finden  Anwendung. 

Art.  5  (-)  Die  Mitgheder  des  stàndigen  Kommites 
haben  ihren  Wohnsitz  im  Haag. 

Bei  Antritt  ihres  Amtes  legen  sie  ein  feierliches  Ge- 
lôbnis  ab. 

Art.  6  bis  13  (8 — 15)  Bestimmungen  ûber  Gehalte 
und  Diâten,  iiber  den  Ort  der  Verhandlungen  (grund- 
sâtzHch  im  Haag  ;  niemals  darf  das  Schiedsgericht  im 
Gebiete  eines  der  Streitteile  tagen)  iiber  Geschàftsord- 
nung,  Prasidialberichte,  erstes  Zusammentreffen  des 
Plénums,  Vereinbarkeit  des  Schiedsrichteramtes  mit 
der  Mitgliedschaft  des  Oberprisengerichtes. 

Art.  14  (-)  Die  Vereinigten  Staaten  von  Amerika, 
die  Niederlande,  Norwegen,  Spanien  und  die  Schweiz 
fur  den  Fall,  dass  dièse  Staaten  dem  Vertrage  beitre- 
ten,  bestellen  durch  iibereinstimmenden  Beschluss 
einen  Generalsekretâr  und  zwei  Sekretâxe  auf  Le- 
benszeit. 

Dièse  sind  berufen  die  Protokolle  der  Verhandlun- 
gen zu  fùhren. 

Bei  Antritt  ihres  Amtes  leisten  sie  ein  feierliches  Ge- 
lôbnis. 
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Sie  haben  ihren  Wohnsitz  im  Haag. 

Von  der  ProtokoUfuhning  im  einzelnen  Falle  sind 
diejenigen  ausgeschlossen,  welche  einem  der  Streitteile 
angehôren. 

Fiir  den  Fall  des  Erfordemisses  bestellen  die  in  Abs. 
I.  bezeichneten  Mâchte  zum  Voraus  fûnf  stellvertre- 
tende  Sekretâre  fur  die  Dauer  von  6  Jahren.  Dièse 
werden  im  Falle  des  Erfordemisses  einberufen  und 
leisten  bei  Antritt  ihres  Amtes  das  Gelôbnis. 

Art.  15.  (-)  Bestimmungen  iiber  Gehalte  der  Sekre- 
târe und  Diâten  der  stellvertretenden  Sekretâre. 

Art.  16.  (-)  Spâtestens  einen  Monat  nach  Ablauf  der 
6-jâhrigen  Wahlperiode  treten  die  Mitglieder  des 
Schiedsgerichtshofes  zu  einer  Vollversammlung  im 
Haag  zusammen  um  die  Wahlen  des  Prâsidiums  und 
des  stândigen  Kommittees  vorzunehmen. 

Art.  17.  (16)  Der  Schiedsgerichtshof  entscheidet 
ûber  aile  Streitigkeiten  rechtlicher  Natur  zwischen 
den  vertragschliessenden  Staaten. 

Er  entscheidet  durch  eine  Kommission  deren  Mit- 
glieder die  diplomatischen  Privilegien  geniessen. 
(Art.  22). 

Als  Streitigkeiten  rechtlicher  Natur  gelten: 

1.  aile  diejenigen,  welche  die  Auslegung  und  An- 
wendung  von  Grundsâtzen  des  zwischen  den  Par- 
teien  geltenden  Vôlkerrechts,  insbesondere  auch  der 
zwischen  ihnen  abgeschlossen  Staatsvertrâge  betref- 
fen. 

2.  aile  diejenigen,  welche  Bestand  und  Ausmass 
von  Schadenersatzansprûchen  wegen  Verletzung  von 
vertragsmâssigen    oder    sonstigen    vôlkerrechtlichen 
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Pflichten  zwischen  zweien  oder  mehreren  der  ver- 
tragschliessenden  Mâchte  betreffen. 

3.  aile  diejenigen,  die  durch  besonderen  Vertrag 
zwischen  den  Parteien  vor  ein  Schiedsgericht  gewie- 
sen  sind. 

Art.  18.  (17)  Haben  die  im  Streite  befindlichen 
Staaten  ein  Kompromiss  abgeschlossen,  so  ist  dièses 
fur  das  Schiedsgericht  bindend. 

Wenn  die  im  Streite  befindlichen  Staaten  sich  ge- 
meinsam  an  den  Schiedsgerichtshof  wenden,  damit 
dieser  das  Kompromiss  fur  sie  abschliesse,  so  wird 
es  von  dem  stândigen  Komittee  formuliert. 

Art.  19  (18)  Auch  wenn  nur  einer  der  beiden  Streit- 
teile  bereit  ist,  sich  in  das  Verfahren  vor  dem  Schieds- 
gerichtshofe  einzulassen,  kann  das  stândige  Kom- 
mite  den  anderen  Teil  verpflichten  in  das  Verfahren 
einzutreten  : 

1.  wenn  die  Streitfrage  ihrer  Art  nach  zufolge 
Art.  17  zur  Zustândigkeit  des  Schiedsgerichts- 
hofes  gehôrt  und  wenn  sie  ausserdem  zufolge 
eines  nach  Rechtskraft  dieser  Konvention  abge- 
schlossenen  oder  emeuerten  Vertrages  schiedsge- 
richtUch  auszutragen  ist,  ausgenommen  den  Fall, 
dass  die  eine  Partei  die  Zugehôrigkeit  der  Sache 
zur  Kategorie  der  schiedsgerichtlich  auszutra- 
genden  Streitigkeiten  vemeint  und  die  Entschei- 
dung  dieser  Vorfrage  dem  Schiedsgericht  durch 
den  Vertrag  ausdrucklich  entzogen  ist; 

2.  wenn  die  Streitfrage  Anspriiche  aus  Ver- 
tragsschulden  betrifft,  die  eine  der  vertragschlies- 
sende  Mâcht  fur  ihre  Angehôrigen  geltend  macht. 
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wenn  vereinbart  ist,  dass  der  Streit  schieds- 
gerichtlich  auszutragen  sei  und  die  Entscheidung 
liber  die  Einlassungspflicht  nicht  etwa  ausdrùck- 
lich  anders  geordnet  wurde. 

Art.  20.  ( — )  Ueber  die  Einlassungspflicht  entschei- 
det  eine  Kommission  von  3  Mitgliedern  des  stândigen 
Kommites.  Dièse  Kommission  wird  dadurch  gebildet, 
dass  jede  der  beiden  Parteien  solange  eine  gleichgrosse 
Anzahl  von  Mitgliedern  ablehnt,  bis  nur  drei  iibrig 
bleiben. 

Sollte  eine  der  Parteien  ihr  Ablehnungsrecht  nicht 
vollstândig  ausiiben,  so  erfolgen  die  Ausschliessungen 
die  ihr  zustiinden  durch  das  Los. 

Ebenso  scheidet  ein  Mitglied  durch  das  Los  aus, 
wenn  die  Zahl  der  Mitglieder  des  stândigen  Kommi- 
tes eine  gerade  wâre. 

Art.  21.  (98,  2)  Vemeint  die  in  Art.  20  bezeichnete 
Kommission  die  Einlassungspflicht,  so  geht  die  Sache 
von  selbst  an  den  Verstândigungsrat  ùber. 

Art.  22.  (21)  Ueber  die  Streitfrage  selbst  entschei- 
det  eine  Kommission  von  5  Mitgliedern  des  Schieds- 
gerichtshofes. 

Je  eines  dieser  Mitgheder  wird  von  jedem  der  beiden 
Streitteile  aus  der  Zahl  der  von  ihm  selbst  bestell- 
ten  Mitglieder  des  Schiedsgerichtshofes  gewâhlt. 

Je  ein  weiteres  Mitglied  wird  von  jedem  der  beiden 
Streitteilen,  aus  der  Zahl  der  von  anderen  Mâchten 
bestellten  Mitglieder  gewâhlt,  jedoch  so,  dass  jeweils 
der  Gegenpartei  das  Recht  zusteht,  die  Vertreter 
von ....   Staaten  auszuschliessen. 

Das  5.  Mitglied,  welches  den  Vorsitz  fuhrt,  wird 


H.  LAMMASCH.  I08 

von  den  Streitteilen  durch  ûbereinstimmende  Wahl 
bestellt. 

Art.  23.  ( — )  Uebt  ein  Streitteil  das  nach  Art. 
22  Abs.  2  und  3  ihm  zustehende  Recht  innerhalb 
eines  Menâtes  nicht  aus,  so  geht  dièses  Recht  an  eine 
Kommission  von  3  Mitgliedem  ûber,  die  aus  dem 
stândigen  Kommite  nach  Ausschliessung  der  Ver- 
treter  der  Streitteile  durch  das  Los  gebildet  wird. 
Einigen  sich  die  Streitteile  innerhalb  eines  Monates 
nicht  ùber  die  Wahl  des  Obmannes,  so  geht  das  Recht 
ihn  zu  bestellen  an  eine  Kommission  von  3  Mitglie- 
dem liber,  die  aus  dem  stândigen  Kommite  nach 
Vorschrift  des  Art.  20  gebildet  wird.  Bei  Antritt 
ihres  Amtes  legen  die  Mitglieder  der  Kommission 
ein  feierUches  Gelôbnis  ab. 

Art.  24.  (19)  Die  Kommission  des  stândigen  Kom- 
mites,  (Art.  20)  entscheidet  selbst  ûber  ihre  Be- 
rechtigung,  die  Einlassungspflicht  nach  Art.  19  aus- 
zusprechen. 

Die  Kommission  (Art.  22)  die  in  der  Hauptsache 
zu  entscheiden  berufen  ist,  entscheidet  selbst  iiber 
den  Umfang  ihrer  Zustàndigkeit. 

Art.  25.  (23)  Wenn  ein  Mitglied  des  stândigen 
Kommites  oder  einer  Kommission  von  seinem  Staat 
abberufen  wird,  hat  es  gleichwohl  an  der  Beratung 
und  Beurteilung  der  bereits  anhàngigen  Sache  mitzu- 
wirken,  ausser  wenn  die  Abberufung  von  der  Kom- 
mission mit  Stimmenmehrheit  und  vom  stândigen 
Kommite  mit  Vs  Mehrheit  genehmigt  wird. 

Art.  26.  (25)  Der  Ersatz  ausfallender  MitgUeder 
von  Kommissionen  des  Schiedsgerichtshofes  erfolgt 
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innerhalb  14  Tagen  in  derselben  Weise,  in  welcher, 
das  zu  ersetzende  Mitglied  bestellt  worden  war. 

Im  Falle  der  Versaiimnis  dieser  Frist  erfolgt  die 
Bestellung  durch  das  Kommite. 

Art.  27.  ( — )  Das  stàndige  Kommite  ist  berech- 
tigt  ans  eigener  Initiative  Gutachten  und  Vorschiâge 
liber  die  Fortbildung  des  Vôlkerrechts  den  Regie- 
ningen  der  vertragschliessenden  Mâchte  zu  unterbrei- 
ten. 

Die  Bestimmungen  liber  das  schiedsgerichtliche  Ver- 
fahren  folgen  im  Allgemeinen  dem  Vorbilde  der  Haa- 
ger  Akte  von  1907  Art.  60  bis  82,  84  und  85  und  der 
im  grossen  und  ganzen  mit  ihnen  iibereinstimmenden 
Art.  25  bis  47,  51  und  52  der  Vorschiâge  des  nieder- 
làndischen  Kommittees. 

Vielleicht  wûrde  es  sich  empfehlen  folgenden  Ar- 
tikel  am  Schlusse  des  Abschnittes  einzuschalten. 

"Die  vertragschliessenden  Mâchte  verpflichten  sich 
bis  zur  vollstàndigen  Ausfiihrung  des  Schiedsspruches 
(oder  doch  wenigstens  wâhrend  des  ersten  Monats 
nach  dessen  FâUung,  als  der  kritischesten  Zeit) 
Kritiken  desselben  in  Druckschriften  und  ôf fentlichen 
Versammlungen  nicht  zuzulassen. 

Kritiken  in  parlamentarischen  Kôrperschaften  sind 
von  der  Verôffentlichung  ausgeschlossen. 

Die  vertragschliessenden  Mâchte  verpflichten  sich 
Zuwiderhandelnde  zu  bestrafen  und  die  gegen  das 
Verbot  ausgegeben  inlândischen  und  auslàndischen 
Druckschriften  zu  unterdriicken." 

Eine  Norm  wie  dièse  wiirde  den  Regierungen  die 
Ausfiihrung  des  Spruches  erleichtem,  indem  sie  Wi- 
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derstànde  gegen  dieselbe  vermindert.  Sie  wâxe  be- 
sonders  wichtig  fiir  Fâlle  in  denen  die  ôkonomischen 
Interessen  einflussreicher  Kreise  der  Gesellschaft  be- 
riihrt  sind,  die  ailes  in  Bewegung  setzen  werden  um 
die  ôffentliche  Meinung  gegen  die  Ausfiihrung  einer 
ihnen  ungunstigen  Entscheidun '?  aufzuhetzen.  Die 
Geschichte  des  Alabama  und  Alaska  Schiedsspniches 
zeigt,  dass  sie  auch  fiir  andere  Fàlle  von  Nutzen 
sein  kônnte. 

II.     Der  internationale  Verstândigungsrat, 

Art.  I.  (87)  Der  Verstândigungsrat  besteht  ans 
den  von  den  vertragschliessenden  Màchten  emannten 
Mitgliedem. 

Jeder  Staat  emennt  mindestens  4  und  hôchstens 
6  Mitglieder  fiir  die  Dauer  von  je  6  Jahren.  Zwei 
Monate  vor  Ablauf  dieser  Zeit  erfolgen  die  neuen 
Emennungen.  Wiederemennung  ist  zulàssig, 

Diplomaten  des  aktiven  Dienstes,  Mitglieder  des 
Schiedsgerichtshofes  und  des  Oberprisengerichts  kôn- 
nen  nicht  zu  Mitgliedem  des  Verstândigungsrates  er- 
nannt  werden  und  auch  nicht  dessen  Mitglieder  bleiben. 

Art.  2.  (90)  Der  Verstândigungsrat  wâhlt  mit  Stim- 
menmehrheit  seinen  Prâsidenten  und  2  Vizepràsi- 
denten  fiir  je  3  jahre. 

Bai  dieser  Wahl  hat  jeder  Staat  nur  eine  Stimme. 
Das  stimmberechtigte  Mitglied  wird  von  seiner  Re- 
gierung  bezeichnet. 

Zur  Giltigkeit  der  Wahl  ist  mindestens  V»  der  ab- 
gegebenen  Stimmen  notwendig. 
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Bei  gleicher  Stimmenzahl  entscheidet  das  Los. 

Art.  3.  ( — )  Der  Verstàndigungsrat  wâhlt  femer 
fur  die  Dauer  von  6  Jahren  ein  stândiges  Kommite 

von Mitgliedern  die  die  diplomatischen  Privi- 

legien  geniessen. 

Der  Prâsident  und  die  beiden  Viceprâsidenten  sind 
von  amtswegen  Mitglieder  dièses  Kommites. 

Die  Mitglieder  des  Kommites  miissen  aile  ihrer 
Staatsbiirgerschaft  nach  verschiedenen  Staaten  an- 
gehôren  und  von  verschiedenen  Staaten  bestellt  sein. 

Die  3  letzten  Absàtze  des  Art.  2  finden  Anwen- 
dung. 

Art.  4.  ( — )  Ersatzwahlen  in  die  stândige  Kom- 
mission  erf olgen  innerhalb  eines  Monates  durch  schrift- 
liche  oder  telegraphische  Abstimmung. 

Die  Bestimmungen  des  Art.  2  Abs.  3 — ^5  fin- 
den Anwendung.  Die  Verstândigung  von  der  Abstim- 
mung erfolgt  durch  die  nâchstgelegene  niederlàn- 
dische  oder  schweizerische  Gesandtschaft.  (General- 
konsulat  wenn  der  Berechtigte  nicht  persônlich  ab- 
stimmt.) 

Art.  5.  ( — )  Die  Mitglieder  des  stândigen  Komites 
haben  ihren  Wohnsitz  im  Haag. 

Art.  6  bis  10.  Bestimmungen  iiber  Gehalte  und 
Diàten,  Geschâftsordnung,  Kanzlei,  Pràsidialberichte. 

Art.  II  (93)  Prinzipiell  aile  Verhandlungen  im 
Haag,  Ausnahmen  zulâssig. 

Art.  12.  ( — )  Nach  Ablauf  der  3  jâhrigen  Funk- 
tionsperiode  des  Prâsidiums  treten  die  zur  Stimm- 
abgabe  berufenen  Mitglieder  zu  dessen  Neuwahl  im 
Haag  zusammen. 
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Art.  13.  ( — )  Die  Vereinigten  Staaten  von  Ameri- 
ka,  die  Niederlande,  Norwegen,  Spanien  und  die 
Schweiz,  fur  den  Fall,  dass  dièse  Staaten  dem  Ver- 
trage  beitreten,  bestellen  durch  ûbereinstimmenden 
Beschluss  einen  Generalsekretâr  und  zwei  Sekretâxe 
auf  Lebenszeit. 

Dièse  sind  berufen  die  Protokolle  der  Verhandlun- 
gen  zu  fuhren. 

Bei  Antritt  ihres  Amtes  leisten  sie  ein  feierliches 
Gelôbnis. 

Sie  haben  ihren  Wohnsitz  im  Haag. 

Von  der  Protokollfiihning  im  einzelnen  Falle  sind 
diejenigen  ausgeschlossen,  welche  einer  der  Parteien 
angehôren. 

Fiir  den  Fall  des  Erfordemisses  bestellen  die 
in  Abs.  I  bezeichneten  Mâchte  zum  Voraus  fûnf 
stellvertretende  Sekretàre  fur  die  Dauer  von  6  Jah- 
ren.  Dièse  werden  im  Falle  des  Erfordemisses  ein- 
berufen  und  leisten  bei  Antritt  ihres  Amtes  das 
Gelôbnis. 

Art.  14.  Bestimmungen  iiber  Gehalte  der  Sekre- 
tâxe und  Diàten  der  stellvertretenden  Sekretàre. 

Art.  15.  Spâtestens  i  Monat  nach  Ablauf  der  6- 
jâhrigen  Wahlperiode  treten  aile  Mitglieder  des  Ver- 
stàndigungsrates  zu  einer  VoUversammlung  im  Haag 
zusammen  um  die  Wahlen  des  Pràsidiums  und  des 
stàndigen  Kommites  vorzunehmen. 

Art.  16  (98)  Die  vertragschliessenden  Mâchte  sind 
verpflichtet  aile  Streitigkeiten,  zwischen  ihnen,  zu 
deren  Schlichtung  nicht  bereits  ein  Schiedsgericht 
tâtig  ist,  dem  intemationalen  Verstândigungsrat  zu 
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unterbreiten,  damit  dieser  sein  Gutachten  erstatte 
und  seine  Ratschlâge  erteile. 

Art.  17  {99)  Die  Aufgabe,  das  Gutachten  zu  er- 
statten  und  Ratschlâge  zu  friedUcher  Beilegung  der 
Differenzen  zu  erteilen,  kommt  einer  Kommission 
von  5  Mitgliedern  des  Vermittlungsrates  zu,  die  die 
diplomatischen  Privilegien  geniessen. 

Je  eines  dieser  MitgHeder  wird  von  den  beiden 
Parteien  aus  der  Zahl  der  von  ihr  selbst  bestellten 
MitgUeder  des  Vermittlungsrates  gewâhlt. 

Je  ein  weiteres  Mitglied  wird  von  jeder  der  beiden 
Parteien  aus  der  Zahl  der  von  einer  anderen  Macht 
bestellten  MitgHeder  des  Vermittlungsrates  gewâhlt. 

Das  5.  Mitglied,  welches  den  Vorsitz  fûhrt,  wird  von 
den  Parteien  durch  iibereinstimmende  Wahl  bestellt. 

Kommt  dièse  Wahl  innerhalb  eines  Monates  nicht 
zustande,  so  wird  der  Obmann  vom  stândigen  Kom- 
mite  durch  Stimmenmehrheit  gewâhlt. 

Jede  der  beiden  Parteien  hat  das  Recht  die  Mit- 
gHeder von Staaten  von  der  Wahl  des  Obmannes 

auszuschHessen. 

Art.  18  ( — )  SoUte  eine  der  vertragschliessenden 
Màchte  es  ablehnen  auf  Verlangen  einer  anderen  der  ver- 
tragschHessenden  Mâchte  wegen  einer  zwischen  ihnen 
bestehenden  Differenz  sich  entweder  vor  dem  Schieds- 
gerichtshofe  oder  vor  dem  Vermittlungsrate  einzulas- 
sen,  oder  soUte  sie  es  versâumen  innerhalb  eines 
Monates  ihre  Vertreter  fiir  die  Kommission  des  Ver- 
mittlungsrates zu  emennen,  so  werden  dièse  MitgHe- 
der fiir  die  betreffende  Partei  vom  stândigen  Kom- 
mite  ernannt. 

xu  S 
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Die  Wahl  dieser  Mitglieder  durch  das  stândige 
Kommite  erfolgt  durch  Stimmenmehrheit. 

Zut  Giiltigkeit  der  Wahl  ist  mindestens  Va  der  abge- 
gebenen  Stimmen  erforderlich. 

Die  Wahl  des  Obmannes  erfolgt  in  diesem  Falle 
nach  Art.  17  Abs.  5  und  6. 

Art.  19  Die  Dauer  der  Verhandlung  vor  dem  Ver- 
mittlungsrat  ist  auf  ein  halbes  Jahr  begrenzt,  wenn 
nicht  die  Parteien  durch  Vereinbarung  dièse  Frist 
verlàngem. 

Die  Verhandlungen  beginnen,  sobald  der  Prâsident 
der  Kommission  bestellt  ist,  ohne  Verzug. 

Art.  20.  Die  Parteien  sind  in  der  Kommission 
durch  Spezialgesandte  und  Anwàlte  vertreten. 

Die  MitgHeder  des  Schiedsgerichtshofes  und  des 
Oberprisengerichts  durfen  zu  dieser  Aufgabe  nicht 
bestellt  werden. 

Die  Spezialgesandten  und  Anwâlte  haben  die  In- 
teressen  ihres  Staates  durch  miindhche  Ausfiih- 
rungen  und  durch  Vorlage  von  Schriftstûcken  zu 
vertreten. 

Art.  21.  Die  Verhandlungen  leitet  der  Prâsident. 

Art.  22.  Die  Vertreter  der  einen  Partei  haben 
das  Recht  an  die  der  anderen  Fragen  zu  stellen  und 
sie  um  Aufklârung  zu  ersuchen.  Dasselbe  Recht  hat 
der  Prâsident. 

Die  befragte  oder  ersuchte  Partei  ist  nicht  ver- 
pflichtet  zu  antworten  oder  dem  Ersuchen  statt- 
zugeben.  Die  Weigerung  wird  im  Protokolle  ver- 
merkt. 

Art.  23  Jedes  von  der  Partei  vorgelegte  Schrift- 
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stûck  muss  der  Gegenpartei  in  beglaubigter  Ab- 
schrift  vorgelegt  werden. 

Art.  24.  Die  Verhandlungen  finden  im  Gegenwart 
der  Vertreter  beider  Parteien,  unter  Ausschluss  der 
Oeffentlichkeit  statt,  wenn  nicht  beide  Parteien  mit 
ihrer  Oeffentlichkeit  einverstanden  sind. 

Art.  25.  Das  stândige  Kommite  ist  berechtigt  eines 
seiner  Mitglieder  als  Friedensanwalt  zur  Teilnahme 
an  den  Verhandlungen,  nicht  aber  an  der  Abstim- 
mung,  zu  entsenden.  Der  Friedensanwalt  geniesst  die 
diplomatischen  Privilegien. 

Der  Friedensanwalt  hat  das  Recht,  Fragen  zu 
stellen  und  um  Aufklârungen  zu  ersuchen.  Die  be- 
fragte  oder  ersuchte  Partei  ist  nicht  verpflichtet, 
zu  antworten  oder  dem  Ersuchen  stattzugeben.  Die 
Weigerung  wird  im  ProtokoUe  vermerkt. 

Zur  Wahl  des  Friedensanwaltes  ist  mindestens  zwei 
Drittel  aller  abgegebenen  Stimmen  erforderlich. 

Art.  26.  Ueber  die  Verhandlungen  wird  ein  einge- 
hendes  Protokoll  geftihrt,  das  von  den  Mitgliedem 
der  Kommission,  vom  Generalsekretâx  (ausser  wenn 
er  einer  der  Parteien  angehôrt)  und  von  den  fun- 
gierenden  Sekretâren  bezw.  Sekretàrstellvertretem 
authentisiert  wird. 

Art.  27.  NachjederSitzungverfasst  die  Kommission 
einen  Auszug  aus  diesem  ProtokoUe,  der  von  den  in 
Art.  26  bezeichneten  Personen  authentisiert  wird. 

Den  Parteien  steht  es  frei,  diesen  Auszug  zu  ver- 
ôffentlichen.  Die  vertragschliessenden  Mâchte  ver- 
pflichten  sich,  andere  Mitteilungen  iiber  die  Verhand- 
lungen als  das  Protokoll  oder  diesen  Auszug  nicht 
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frûher  als  30  Tage  nach  Gestattung  des  Gutachtens 
zu  erlauben. 

Kritiken  dièses  Berichtes  in  Druckschriften,  oder 
ôffentlichen  Versammlungen  sind  bis  nach  Ablauf  der 
3otàgigen  Frist  nach  Erstattung  des  Gutachtens  ver- 
boten. 

Kritiken  in  parlamentarischen  Kôrperschaften  sind 
innerhalb  dieser  Zeit  von  der  Verôffentlichung  aus- 
geschlossen. 

Zuwiderhandiungen  sind  zu  bestrafen. 

Inlândische  und  auslândische  Druckschriften,  die 
diesen  Verboten  zuwideriaufen,  sind  zu  unterdriic- 
ken. 

Art.  28  Abberufung  von  Kommissionsmitgliedem 
durch  die  sie  emennende  Partei  ist  unter  gleichzeiti- 
ger  Emennung  eines  Ersatzmannes  aus  der  Zahl  der 
Mitglieder  des  Verstàndigungsrates  gelàssig.  Der  Er- 
satz ausfallender  MitgHeder  der  Kommission  erfolgt 
innerhalb  einer  Woche  in  derselben  Weise,  in  der  das 
zu  ersetzende  MitgUed  bestellt  worden  war.  Im  Falle 
der  Versàumnis  dieser  Frist  bestellt  das  stàndige 
Kommite  den  Ersatzmann. 

Abberufung  des  Obmannes  ist  unzulâssig. 

Art.  29  Zu  einem  Gutachten  und  zu  Ratschlâgen, 
die  als  solche  des  Verstàndigungsrates  gelten  sollen, 
ist  Stimmeneinhelligkeit  der  Kommission  notwen- 
dig. 

Das  Gutachten  und  die  Ratschlâge  werden  vom 
stàndigen  Kommite  den  Parteien  mitgeteilt  und  24 
Stunden  spàter  verôffentlicht.  Gehngt  es  nicht,  Stim- 
meneinhelligkeit zu  erzielen,  so  werden  die  Gutachten 
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und  Ratschlàge  der  einzelnen  Kommissionsmitglieder 
vom  stândigen  Kommite  mitgeteilt  und  verôffent- 
licht. 

Die  Regierungen  der  beteiligten  Staaten  dur  f en 
die  abgegebenen  Gutachten  und  Ratschlàge  nicht 
gesondert,  sondem  nur  in  ihrer  Gesamtheit  verôffent- 
lichen.  Sie  sind  verpflichtet  auch  die  private  Ver- 
ôffentlichungen  abgesonderter  Gutachten  und  Rat- 
schlàge zu  bestrafen  und  zu  unterdrùcken. 

Art.  30.  Innerhalb  der  ersten  30  Tage  nach  Er- 
stattung  des  Gutachtens  beziehungsweise  der  Gut- 
achten ist  dessen  Kritik  in  Druckschriften  und 
ôffenthchen  Versammlungen  verboten  Art.  27  Abs. 
4 — 6  finden  Anwendung. 

Art.  31.  Die  Gutachten  und  Ratschlàge  binden  die 
Parteien  nicht.  30  Tage,  nachdem  entweder  das  Gut- 
achten des  Vermittlungsrates,  oder  die  Gutachten 
und  Ratschlàge  der  einzelnen  Mitglieder  der  Kom- 
mission  vom  stândigen  Kommite  verôffentlicht  wor- 
den  sind,  erhalten  die  Parteien  voUe  Freiheit  des 
Handelns. 

III.     Sanktion. 

Art  .1.  Die  vertragschliessenden  Mâchte  verpflichten 
sich,  wenn  ein  Vertragstaat  gegenûber  einem  anderen, 
die  ihm  nach  Art.  III  obUegende  Pflicht  verletzen 
sollte  und  sich  weder  vor  dem  Schiedsgerichte,  noch 
vor  dem  Vermittlungsrate  einlassen  wiirde, 

I.  aile  etwa  mit  ihm  geschlossenen  AUianzvertràge 
als  aufgehoben  anzusehen. 
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2.  ihren  Untertanen  jede  Art  der  Unterstûtrung 
jenes  Staates  wahrend  des  Krieges  zu  verbieten, 

3.  ihren  Untertanen  jede  Art  der  Unterstûtzung 
von  dessen  Gegner  wahrend  des  Krieges  zu  gestatten, 

4.  von  dem  vertragsbriichigen  Staate  jeden  Ersatz 
des  durch  den  Krieg  ihnen  oder  ihren  Angehôrigen 
erwachsenen  Schadens  nach  Beendigung  des  Krieges 
zu  fordem. 

Art.  2.  Die  vertragschliessendenMàchtesindbereit, 
im  Falle,  dass  eine  diesem  Vertrage  nicht  beigetretene 
Macht  gegen  eine  andere,  sei  es,  dass  dièse  diesem  Ver- 
trage beigetreten  wàre  oder  auch  nicht,  FeindseHgkei- 
ten  erôffnet,  ohne  die  Differenz  vorher  der  Ver- 
mittlung  anderer  Mâchte  oder  einem  dem  intema- 
tionalen  Vermittlungsrate  analogen  Organe  unter- 
breitet  zu  haben,  gemeinsam  die  Frage  zu  erwâgen, 
ob  sie  auch  diesem  Staate  gegenùber  das  in  Art.  i 
bezeichnete  Verhalten  einschlagen  sollen. 

In  dem  Falle,  dass  ein  iibereinstimmender  Be- 
schluss  hierûber  nicht  zustande  kommen  sollte,  be- 
hâlt  sich  jede  der  vertragschliessenden  Mâchte  das 
Recht  vor,  fiir  sich  allein  oder  mit  andren  Vertrâgs- 
mâchten  zusammen  in  der  in  Art.  i  bezeichneten 
Weise  gegen  jenen  kriegfûhrenden  Staat  vorzugehen. 


VI.  SANCTION  INTERNATIONALE 


AN  INTERNATIONAL  POLICE 

BY 

BARON  E.  PALMSTIERNA,  SWEDEN. 

The  présent  chaotic  state  of  our  laboriously  erected 
System  of  International  Law  has  enforced  a  revision  of 
the  views  prevailing  within  large  pacifist  circles.  For- 
merly  people  were  completely  absorbed  in  the  more 
immediately  pressing  work  of  creating  „model  trea- 
ties",  and  extending  the  structure  of  the  International 
Law  on  historical  foundations.  They  seemed  to  expect 
that  the  peace  agitation  would  by  itself  strengthen  the 
efficiency  of  the  means  of  justice,  and  that  peace  would 
thereby  be  secured. 

But,  when  the  crash  came,  and  the  efforts  of  many 
décades  came  to  nothing,  every  one  saw  in  the  intense 
light  of  events  that  what  was  needed  was  something 
more  than  bridges  between  the  peoples  which  they 
might  use  if  they  wished  to  associate  peaceably  with 
one  another.  To  be  sure,  it  was  ail  very  well  and  good 
that  technical  possibiUties  for  the  peaceable  settle- 
ment  of  questions  were  placed  at  the  world's  disposai  ; 
but  the  essential  thing  —  the  maintenance  of  peace  — 
was,  as  bitter  expérience  showed,  far  from  being  assu- 
red  by  that.  For  that  purpose  something  more  was 
needed  :  it  was  required  that  économie  administration, 
at  least  that  of  most  of  the  leading  Powers,  should  hâve 
proceeded  so  far  that  the  demand  for  peace  should 
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reign  suprême;  and  moreover  that  those  who  were 
striving  for  peace  should  hâve  power  enough  to  pre- 
vent  anyone  who  was  going  to  break  peace,  from  his 
work  of  destruction,  so  that  a  whole  continent  might 
not  be  involved  through  him  in  the  evils  of  war. 

In  a  previous  essay  called  „A  Lasting  Peace*'  (1915) 
I  hâve  mainly  dwelt  upon  the  question  how  „the  pro- 
ductive forces  should  be  brought  to  serve  mankind  and 
contribute  to  mutual  understanding  instead  of  causing 
war"  ;  I  shall  now  pass  over  that  question,  and  take  up 
instead  a  problem  which  was  previously  kept  in  the 
background,  but  which  now,  owing  to  the  course  of 
events  at  the  outbreak  of  the  war,  has  forced  itself  to 
the  front,  viz.  the  question  „/îoz£/  States,  which  hâve  be- 
come  ripe  for  an  absolute  maintenance  of  peace,  be  able  to 
prevent  a  disturber  of  peace  from  spreading  dévastation 
ail  around  ?" 

This  latter  question  is  nowadays  the  most  debated 
one  in  pacifist  circles  which  earUer  did  not  dare  to  go 
deeply  into  the  problem.  Infiuenced  by  the  horrors  of 
the  war,  people  are  now  prepared  to  go  very  far,  as  it 
seems,  in  their  efforts  to  deter  govemments  from  mar- 
tial enterprises  when  once  the  présent  war  is  brought 
to  an  end,  and  there  remains  only  the  melancholic  me- 
mory  of  the  madness  of  Europe.  But  the  solution  of 
the  problem  is  not  really  so  simple  as  that,  and  history 
shows  how  pitifully  earlier  attempts  in  that  direction 
bave  failed.  Neither  Napoleon's  idea  of  creating  a 
„pax  romana"  through  the  supremacy  of  one  single 
Power,  nor  the  royal  promises  of  the  Holy  Alliance  a 
hundred  years  ago  succeeded  in  bringing  us  nearer  the 
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longed-for  state  of  things.  Persons  who  are  now  occu- 
pied  with  the  problem  also  are  wondering  whether  the 
peuples  themselves  hâve  energy  and  présence  of  mind 
enough,  and  whether  their  need  of  peace  has  grown  so 
firm  that  they  really  hâve  power  to  overcome  the  dif- 
ficulties,  and  whether  they  are  able  to  achieve  the  ju- 
dictai  security  without  which  written  laws  are  of  no 
value. 

Evidently  the  problem  résolves  itself  into  two  parts. 
The  fixst  concerns  the  question  how  it  can  be  settled 
who  is  the  disturber  of  peace,  or  who  shows  a  tendency 
to  break  the  peace;  and  the  other  one  concerns  the 
question  how  the  States,  after  this  first  matter  has 
been  proved,  can  ward  off  any  hreach  of  peace. 

The  first  point  is  of  so  much  greater  interest  as  it 
bides  in  itself  the  much  discussed  question:  is  it 
possible  to  draw  a  clear  Une  of  distinction  between  an 
aggressive  war  and  a  défensive  one  ? 

The  second  question  opens  up  a  great  many  pro- 
blems  of  practical  politics  and  a  great  many  theoretical 
questions  in  International  Law.  If  there  should  be  for- 
med  a  suprême  court  which  shaU  hold  each  several 
state  bound  by  its  décision,  what  will  then  become  of 
the  sovereignty  of  the  state  ?  Will  not  the  state  be  re- 
duced  to  a  mère  tributary  state  without  the  indepen- 
dence  that  is  required  for  its  prosperity?  And  what 
shape  should  such  a  suprême  court  assume?  Its  com- 
position is  of  the  highest  interest  if  this  institution  be 
invested  with  the  power  to  interfère  decisively  in  the 
différences  between  nations.  The  question  will  also  be 
raised  whether  peace  is  to  be  preserved  only  by  „peace- 
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fuV  means,  or  whether  it  is  to  be  presumed  that  force 
may  be  used.  How  should  arms  in  one  case  or  the  other 
be  managed  against  the  possible  disturber  of  the  peace  ? 
Are  the  States  to  take  up  arms  in  common  at  the  re- 
quest  of  some  police  authority,  or  is  it  that  the  means 
of  pressure  should  be  directly  exerted  by  such  an  autho- 
rity itself,  and  be  at  its  disposai  even  in  time  of  peace? 
Thèse  are  complicated  questions  that  at  once  arise 
when  the  problem  is  taken  up  for  critical  examination. 
For  that  reason  it  is  very  important  to  discuss  the 
matter,  and  that  the  whole  problem  without  precon- 
ceived  opinions  could  be  looked  at  from  différent 
points  of  view. 

IS  THERE  ANY  POSSIBILITY  OF  DISTINGUISHING  BE- 
TWEEN  AGGRESSIVE  AND  DEFENSIVE  WAR? 

It  must  be  made  clear  at  the  outset  what  progress 
was  made,  before  the  world-war,  with  the  work  on  the 
two  questions  that  are  the  subject  of  this  essay. 

As  regards  the  problem  of  establishing  who  is  the 
disturber  of  the  peace,  this  matter  has  not,  so  far  as  I 
know,  been  directly  investigated;  but  with  the  aim  of 
avoiding  prématuré  outbreaks  of  war,  machinery  has 
gradually  been  devised  to  settle  disputes  in  a  peaceable 
way,  which  is  such  that  a  mère  refusai  to  employ  it 
is  a  reason  to  consider  the  refusing  State  a  possible 
disturber  of  the  peace.  Hère  above  ail  I  hâve  in  view 
the  so-called  treaties  of  1913,  upon  which  I  wrote  an 
article  in  the  Swedish  periodical  „Tiden",  June,  1916.  It 
might  be  well,  however,  to  recall  in  memory  Art.  i  of 
the  treaty  between  Sweden  and  the  United  States  of 
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America  of  Oct.  13, 1914.  There  it  is  said:  „Any  dispu- 
tes arising  between  the  Government  of  the  United  Sta- 
tes of  America  and  the  Government  of  His  Majesty  the 
King  of  Sweden,  of  whatever  nature  they  may  be, 
shall,  when  ordinary  diplomatie  proceedings  hâve  failed 
and  the  High  Contracting  Parties  do  not  hâve  re- 
course to  arbitration,  be  submitted  for  investigation  and 
report  to  a  permanent  International  Commission  consti- 
tuted  in  the  manner  prescribed  in  the  following  article. 
The  High  Contracting  Parties  agrée  not  to  resort, 
with  respect  to  each  other,  to  any  act  of  force  during 
the  investigation  to  be  made  by  the  Commission  and 
before  its  report  is  handed  in."  The  members  of  the 
Commission  were  appointed  in  1915. 

Certainly,  there  is  f uUy  satisfactory  reason  to  main- 
tain  that  the  country  which  déclines  to  concur  in  the 
conclusion  of  such  a  reasonable  treaty  as  this  one  and 
to  observe  its  régulations  ought  to  be  considered  a 
possible  disturber  of  the  peace. 

Within  the  Society  of  Nations  it  is  well  known  what 
is  to  be  expected  under  the  conditions  supposed.  Al- 
ready  in  time  of  peace  attention  must  be  directed  to 
any  one  who  is  unwilling  to  enter  into  a  universal  trea- 
ty of  the  nature  described,  and  measures  be  prepared. 

If  a  dispute  has  been  referred  to  the  Commission  of 
Inquiry,  which  is  to  make  the  facts  of  the  case  clear  to 
an  expectant  world,  sufficient  light  would  thereby  be 
thrown  on  the  question  whether  it  is  impossible  to 
settle  the  dispute  otherwise  than  by  force.  If  the  judi- 
cial  method  is  practicable  and  the  proposai  of  concilia- 
tion acceptable,  but  one  of  the  Parties  be  unwilling  to 


E.  PALMSTIERNA.      ,  120 

comply  with  it,  the  latter  thereby  condemns  himself  as 
a  disturber  of  the  peace. 

To  this  it  may  possibly  be  objcted  that  the  best 
armed  Power,  the  one  which,  at  the  time  when  the  dis- 
pute arises,  has  the  start  of  the  other,  is  unwiUing  to 
await  the  resuit  of  the  Commission  of  Inquiry,  for  in 
that  case  he  would  give  the  adversary  a  possibiUty  to 
get  ready.  Some  people  would  thus  explain  Germany's 
attitude  during  the  fatal  days  of  August  1914  with  re- 
gard to  Sir  Edward  Grey's  proposais  for  a  Conférence. 
But  this  remark  only  shows  that  the  inclination  to 
préserve  peace  on  the  part  of  a  Government,  that  holds 
such  an  opinion,  is  not  strong  enough  to  be  able  to 
make  the  utmost  exertions  to  avoid  the  conflagration. 

The  conclusion  is,  then,  that  if  a  nation  is  unwilling 
to  enter  into  any  sort  of  ,,1913-treaty",  or  if  at  the  criti- 
cal  moment  it  breaks  its  agreement,  its  position  as  an 
aggressor  is  évident. 

If  a  différence  has  arisen  between  states  which  are 
bound  by  arbitration-treaties,  as  well  as  by  the  trea- 
ties  just  mentioned,  and  if  one  of  the  Parties  déclines  to 
submit  to  the  award  —  a  thing  which  is  not  likely  to 
happen,  because  states  are  wont  to  submit  to  arbitra- 
tion  only  such  questions  as  can  be  solved  in  that  way, 
and  the  arbitration-treaty  présupposes  the  award 
being  obeyed  —  we  also  know  who  the  culprit  is. 

It  seems  to  me,  therefore,  that  it  may  be  said  that 
the  development  before  the  war  *)  has  brought  us  so 


•)  It  may  hère  be  noted  that  the  Central  Powers,  Gennany  and 
Austria-Hungary,  are  the  only  Great  Powers  which  had  not  concluded 
any  ,,1913 — treaty". 
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far  that  we  really  hâve  considérable  technical  possibi- 
lities  to  indicate  the  disturber  of  peace. 

The  objection  that  the  states  might  provoke  one 
another  into  acts  of  violence  in  such  a  way  that  the 
State  which,  from  the  technical  point  of  view  of  In- 
ternational Law,  must  be  considered  the  aggressor  is 
in  reality  the  injured  part  y,  and  that  consequently  no 
absolutely  just  judgment  could  be  obtained,  whatever 
may  be  written  on  paper  —  this  objection  will  not 
bear  a  close  examination.  In  reality  it  strikes  at  ail  ju- 
dicial  action  between  individuals  as  well  as  between 
states.  If  anynone  has  used  violence  with  the  courage 
of  despair  or  with  the  feeUng  of  acting  in  self-defence, 
he  will  be  judged  more  leniently;  but  in  the  judicial 
proceedings  involved  by  the  dispute  the  party  that 
struck  the  first  blow  will  be  considered  the  starting- 
point  for  the  cognizance  of  the  cause.  In  international 
life  the  procédure  must  be  the  same  as  between  in- 
dividuals. 

In  June  1913,  I  wrote  in  Tiden  that  we  could  dis- 
cem  the  „first  faint  outlines  of  a  judicial  authority  for 
the  world-community  appearing"  with  the  Hague 
Court,  but  I  also  stated  that  the  législative  authority 
and  the  executive  organ  were  still  lacking.  „As  time 
goes  on",  I  added,  „and  in  the  same  degree  as  the  in- 
dispensable social  and  économie  conditions  develop  to- 
wards  maturity,  however,  thèse  will  certainly  take 
shape  as  naturally  grown  organs  in  the  mundane  com- 
monwealth".  Little  could  it  be  thought  at  that  time, 
however,  that  among  the  friends  of  peace  the  latter 
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question  would  before  long  corne  to  hold  a  central 
position  in  the  discussion  which  could  not  be  reduced 
to  silence  even  by  the  din  of  war. 

EXISTING  TREATY-STIPULATIONS. 

We  shall  now  see  to  what  degree  the  conventions  of 
récent  years  show  any  traces  of  collective  intervention 
with  anticipated  possibiHty  that  joint  action  on  the 
part  of  the  signatory  powers  may  be  required  for  the 
enforcement  of  the  conventions. 

The  existing  examples  hereof  refer  to  Norway  and 
Sweden  and  the  Pacific  Océan.  In  the  Treaties  of  Neu- 
traUty  regarding  Luxemburg  and  Belgium  it  is  only 
said  «respect  and  make  respected"  (respecter  et  faire 
respecter)  ;  but  the  Norwegian  Treaty  of  Integrity  of 
1907  and  the  North-Sea  and  Baltic  Treaties  of  1908  go  a 
step  further.  In  the  latter  it  is  said:  „Dans  le  cas  où 
d'après  l'opinion  d'un  des  Gouvernements  désignés  ci- 
dessus  le  statu  quo  territorial  actuel  dans  les  régions 
limitrophes  de  la  Mer  du  Nord  serait  menacé  par  des 
événements  quelconques,  les  Puissances  signataires  de 
la  présente  Déclaration  entreront  en  communication 
pour  se  concerter,  par  la  voie  d'un  accord  à  conclure 
entre  elles,  sur  des  mesures  qu'elles  jugeraient  utile  de 
prendre  dans  l'intérêt  du  maintien  du  statu  quo  de 
leurs  possessions". 

The  North-Sea  Treaty  is  so  far  différent,  in  that  it 
stipulâtes  that  the  discussion  shall  hâve  in  view  the 
reaching  of  „an  agreement  regarding  the  measures" 
&c.  The  Norwegian  Treaty  differs  from  the  Swedish 
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ones  partly  because  the  integrity  is  guaranteed  as  well 
as  the  territorial  status  quo,  partly  because  it  is  Nor- 
way  itself  that  shall  require  the  support  of  the  Powers 
if  its  integrity  is  menaced. 

In  the  agreement  of  Nov.  30,  1908,  between  Japan 
and  the  United  States  of  America  it  runs  thus  :  „Si  quel- 
que événement  menaçant  le  statu  quo  ainsi  décrit  se 
produit,  il  resterait  aux  deux  gouvernements  à  entrer 
en  communication  l'un  avec  l'autre,  afin  d'arriver  à 
une  entente  sur  les  mesures  qu'ils  pourraient  considérer 
comme  utiles  à  prendre". 

Thèse  déclarations  thus  présume  that  the  signatory 
powers  hâve  undertaken  a  liability  to  see  to  the  effecti- 
veness  of  the  agreement  reached  and  its  safeguarding 
in  case  there  should  arise  any  risk  of  its  being  attacked. 

As  regards  the  spécial  peace  législation  there  will  be 
found  in  the  Hague  conventions  some  stipulations 
which  at  least  touch  on  this  question.  Thus,  the  arbi- 
tration  treaty  of  1907  présumes  no  exécution  to  be 
needed  since  it  is  stipulated  in  §  37  as  foUows:  „Le 
recours  à  l'arbitrage  implique  l'engagement  de  se  sou- 
mettre de  bonne  foi  à  la  sentence." 

Another  stipulation  is  found  in  §  3  of  the  convention 
about  warfare  on  land,  where  is  said  :  „La  Partie  beUi- 
gérante  qui  violerait  les  dispositions  dudit  Règlement 
sera  tenue  à  indemnité,  s'il  y  a  lieu.  Elle  sera  responsable 
de  tous  les  actes  commis  par  les  personnes  faisant  par- 
tie de  sa  force  armée." 

Hère  therefore  there  is  presumed  the  possibility  of 
exacting  „fines"  for  any  „breaches  of  the  law"  that 
may  hâve  taken  place. 

Ml  9 
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PEAGE,   NOT  DEFENCE  —  NIHILISM. 

On  studying  what  has  been  hitherto  done  one  gets 
the  impression  that  it  is  but  feeble  groping  without  any 
real  grip  of  the  matter  ;  but  af ter  the  outbreak  of  war 
it  was  otherwise.  The  actual  force  of  events  now  com- 
pelled  an  eager  discussion  how  International  Law 
should  be  vindicated.  The  necessity  not  to  trust  solely 
in  the  graduai  progress  of  humanism  among  mankind, 
and  not  to  believe  that  everything  could  be  set  right  by 
an  enlightenment  that  alters  man's  state  of  mind  was 
sharply  emphasized  in  the  face  of  ail  what  happened  in 
1914.  Might  must  exist  in  the  international  as  well  as 
in  the  national  community,  in  order  to  défend  right 
and  prevent  outbreak  of  violence.  There  has  never  been 
any  human  community  which  has  not  been  obliged  to 
compel  its  members  to  obey  the  laws.  Might  in  the 
service  ofPeace  has  become  the  watchword;  and  people 
hâve  decidedly  set  themselves  against  the  degenerate 
„pacifism"  which  would  rather  see  the  states  involved 
in  war  than  put  arms  into  the  hands  of  an  Internation- 
al police  whose  exclusive  object  is  to  guard  peace.  It  is 
no  longer  possible  to  understand  the  friends  of  peace 
who,  in  the  spirit  of  Quakers,  will  not  take  a  weapon  in 
their  hands  even  if  by  that  means  the  most  precious 
thing  of  ail  —  Peace  —  can  be  secured.  People  are  now 
emancipating  themselves  from  the  fatal  confusion  that 
Disarmament  should  be  the  aim,  when  in  reality  this  is 
Peace.  They  are  now  sensible  that  a  peace-willing 
nation,  if  it  has  disarmed  hefore  a  universal  peace  is 
secured,  by  such  action  reduces  the  chance  of  bringing 


131  E.   PALMSTIERNA. 

about  the  joint  armed  defence  which  has  become  quite 
indispensable  for  those  who  are  firmly  resolved  to  se- 
cure  peace  in  common,  and  restrain  the  disturber  of 
peace. 

It  would  constitute  a  serions  lack  of  solidarity  to- 
wards  society  of  nations  if  a  state,  be  it  great  or  small, 
should  refuse  to  défend  the  world  —  with  armed  force, 
if  needed,  together  with  other  peace-willing  states  — 
from  the  désolation  that  can  be  spread  abroad  by  na- 
tions which  hâve  not  attained  to  the  level  of  civiliza- 
tion,  reached  by  those  who  wish  for  Peace. 

But  if  Peace  is  first  secured,  then  the  gênerai  réduc- 
tion of  the  burden  of  armaments  will  f  ollow  as  a  logical 
coroUary. 

POINTS  OF  VIEW  AS  REGARDS  THE  INTERNATIONAL 
PUBLIC   ORGANS. 

For  US  in  Sweden  it  is  probably  easier  than  for  many 
others  to  discem  the  constitutive  defects  insomeof  the 
before  mentioned  proposais.  To  us,  with  our  exceedin- 
gly  well  balanced  constitution,  a  distinct  délimitation 
of  the  différent  departments  of  administration  with 
regard  to  their  spécial  tasks  is  quite  natural;  and  our 
great  wish  is  to  get  something  corresponding  to  this  in 
the  sphère  of  a  future  society  of  nations.  Our  own 
history  has  given  us  ample  expérience  of  the  fact  that 
care  must  be  taken  not  to  mix  functions  improperly. 
We  distinguish  strictly  and  with  advantage  between 
the  législative,  the  judicial  and  the  executive  power. 
Now  that  the  ground-plan  for  the  sphères  of  activity 
of  the  public  organs  of  society  of  nations  is  to  be  drawn 


E.  PALMSTIERNA.  I32 

—  and  it  is  nothing  more  or  less  than  that  with  which 
some  people  are  occupied,  hoping  that  the  Future  may 
harvest  what  the  Présent  sows  —  it  is  highly  impor- 
tant to  préserve,  for  the  higher  form  of  society,  the 
benefits  which  the  poUtical  Ufe  of  the  West  has  gained 
from  the  spéculations  of  poHtical  science  and  consti- 
tutional  social  activity  since  the  days  of  Montesquieu. 

THE   FRAMING  AND   ADMINISTRATION   OF  LAW. 

To  begin  with,  it  is  important  to  ensure  the  growth 
of  an  independent  International  Législative  Body.  We 
hâve  an  embryo  in  the  Diplomatie  Conférences  which 
were  held  at  The  Hague  in  1899  and  1907.  Proposais 
for  their  periodical  récurrence,  without  requiring  the 
initiative  of  any  state  whatever,  hâve  proceeded  from 
varions  quarters;  and  the  Interparliamentary  Union, 
which  in  1912  appointed  a  commission  for  the  investi- 
gation of  the  matter,  has  for  the  purpose  communica- 
ted  with  the  „ Administrative  Council"  of  the  Hague 
Court.  Certain  steps  had  been  taken  for  summoning  a 
third  Conférence  and  the  appointing  of  national  com- 
missions *)  the  year  before  war  broke  out,  and  the 
work  consequently  came  to  nothing. 

It  is  évident,  however,  that  work  on  International 
Law  can  never  cease.  It  must  go  on  incessantly,  taking 
impulses  from  the  changes  in  international  life.  New 
problems,  changed  technique,  the  development  of  com- 
merce, ail  require  continuai  législation. 

•)  In  Austria,  Belgium,  China,  Denmark,  Germany,  Italy,  Japan, 
the  Netherlands,  Norway,  Russia,  Sweden,  Switzerland  and  the 
United  States  of  America. 
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Indeed,  the  accommodation  of  International  Law  to 
the  requirements  of  life  is  the  sine-qua-non  for  its  real 
importance.  But  this  in  turn  makes  it  necessary  that 
the  existence  and  the  efïiciency  of  the  Législative  Body 
should  be  secured.  We  need  to  bring  about  not  only 
the  regular  récurrence  of  the  Hague  Conférences  with 
only  a  few  years  intervais  —  which  is  moreover  insisted 
upon  in  the  final  act  of  the  Conférence  in  1907  —  but 
also  a  standing  committee  to  draft  législation,  which 
shall  investigate  beforehand  the  proposais  laid  before 
it,  either  by  states  or  by  private  institutions,  and  which 
shall  itself  put  forwàrd  propositions,  and  foUow  the 
gênerai  course  of  jurisprudence.  It  is  strange  that  Mr. 
La  Fontaine  raises  objections  to  a  permanent  preparat- 
ive  commission  of  this  kind,  and  prefers  to  go  on  with 
the  national  commissions  ;  but  the  one  thing  must  not 
displace  the  other.  Législative  business  alone  and 
nothing  else  ought  to  be  the  f unction  of  this  branche  of 
the  International  administration. 

The  création  of  an  independent  Suprême  Court  and 
a  permanent  Judicature,  appointed  exclusively  in  the 
service  of  the  International  judicial  society  must  like- 
wise  be  secured.  On  that  point  people  would  seem  to  be 
completely  agreed  on  ail  sides  ;  and  the  task  before  us 
would  seem  to  be  limited  in  the  main  to  making  the 
Hague  Court  permanent,  and  to  its  extension  by  sect- 
ions or  chambers  forp  ronouncing  judgments  on  cases 
of  différent  kinds.  Private  law  ought  to  be  separated 
from  International  law,  which  concems  states,  and  the 
latter  should  be  specialized  in  a  suitable  manner.  But 
hère,  it  seems  to  me,  it  must  be  strictly  laid  down  that 
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the  court  shall  exclusively  dévote  itself  to  pure  ques- 
tions of  law  and  judicial  matters.  AU  questions  with  any 
political  f eatures  must  strictly  be  separated  from  thèse. 
It  would  be  a  misf  ortune  if  the  task  of  a  Commission  of 
Inquiry  and  of  ConciUation  should  be  removed  to  the 
Hague  Court,  as  is  at  times  recommended,  for  instance 
by  Mr.  La  Fontaine.  On  the  contrary  things  must  be  so 
arranged  that  the  cases  are  ready  to  pronounce  judg- 
ment  upon  when  they  are  referred  to  the  Court;  and 
that  court  should  not  even  hâve  the  task  of  perfor- 
ming  the  preHminary  investigations.  Thus,  the  utmost 
pains  should  be  taken  that  the  authority  of  the  Court 
should  not  be  impaired  by  undertaking  anything  that 
could  lead  to  negotiations  between  the  Parties.  Other- 
wise  political  points  of  view  might  easily  be  brought 
into  the  foreground,  thus  entangling  the  administra- 
tion of  justice. 

CONCILIATION  ORGANS. 

Side  by  side  with  the  Suprême  Court,  and  quite  in- 
dependent  of  it,  there  ought  to  be  a  permanent  Insti- 
tution for  Inquiry  and  Conciliation.  In  reaUty,  that 
is  a  necessary  antécédent  condition  for  the  develop- 
ment  of  the  treaties  of  1913  into  the  gênerai  and  uni- 
form  convention  to  which  ail  the  states  in  the  world 
ought  to  accède.  The  création  of  a  permanent,  well- 
organized  and  adaptable  Institution  of  Conciliation 
would  in  volve  a  unification  of  the  treaties.  Far  more 
easily  than  the  multitude  of  very  differently  constitu- 
ted  small  Commissions  of  Inquiry  contemplated  by  the 
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existing  treaties,  the  International  organ  could  secure 
both  the  requisite  authority  and  procédure  and  rule- 
forming  précédents. 

As  a  matter  of  fact  a  development  of  the  System  of 
Commissions  of  Inquiry  and  Conciliation  in  this  di- 
rection means  an  adhésion  to  the  System  of  Conférenc- 
es we  hâve  inherited  from  the  past  century.  But  there 
is  one  important  différence.  Whereas  the  Diplomatie 
Conférences  were  at  best  expressions  of  the  collective 
views  of  the  Great  Powers,  and  were  not  unfrequently 
mère  instruments  for  the  intentions  of  one  group  of 
Powers,  now  ail  the  Powers  would  be  represented,  and 
the  work  would  no  longer  be  left  to  temporary  ad  hoc 
diplomatie  conférences.  Instead  of  thèse  there  would 
come  into  existence  a  permanent  comprehensive  organ, 
the  sole  task  of  which  it  is  to  investigate  international 
différences,  and  to  submit  proposais  for  settling  them 
by  conciliation,  unless  the  case  proves  to  be  of  such  a 
nature  that  it  must  be  referred  to  the  Suprême  Court 
for  arbitration,  and  the  Parties  agrée  to  that. 

It  may  be  practical,  as  is  proposed  by  Mr.  Hobson, 
to  hâve  a  spécial  commission,  composed  of  delegates 
from  both  the  institutions  mentioned;  which  commis- 
sion has  to  settle  at  the  outset  whether  a  case  is  to  be 
submitted  to  the  Court  or  to  the  Institution  of  Concili- 
ation. 

It  may  well  be  questioned,  however,  whether  any 
médiation  in  a  proper  sensé  of  the  term  should  form  a 
part  of  the  tasks  of  the  Institution  of  Conciliation.  For 
médiation  always  tends  to  get  a  political  colour,  ho- 
wever  much  an  avoidance  thereof  may  be  attempted  ; 
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and  it  is  important  that  the  proposai  of  conciliation 
should  be  unaffected  by  political  interests  at  least  at 
first,  and  so  should,  by  its  material  strength  and  strong 
impartiality,  be  supported  by  gênerai  opinion,  which 
is  an  indispensable  factor  in  the  préservation  of  peace 
in  the  event  of  différences  arising.  Thus,  I  strongly  in- 
cline towards  the  opinion  that  the  Institution  of  Con- 
cihation  should  be  free  and  independent  in  relation  to 
the  spécial  states  and  their  exertions  for  médiation. 

The  course  of  proceeding  in  the  treatment  of  any 
case,  therefore,  is  that  it  is  either  directly  referred  to 
the  Suprême  Court  in  accordance  with  the  valid  ar- 
bitration  treaty  for  the  settlement  of  the  légal  question 
or,  if  it  clearly  cannot  be  regarded  as  a  légal  question, 
it  is  referred  to  the  Institution  of  Conciliation  in  ac- 
cordance with  the  actual  1913-treaty.  This  last  either 
takes  up  the  case,  or  on  condition  that  the  Parties  con- 
cemed  give  their  consent,  hands  it  o ver  entirely  or  part- 
ially  to  the  Suprême  Court. 

Now,  however,  there  might  arise  several  eventuali- 
ties,  which  make  it  necessary  to  hâve  further  means  at 
disposai.  One  Party  might  perhaps  not  be  wiUing  to 
take  the  way  provided  by  the  treaties,  or  it  might  re- 
fuse to  submit  to  the  award  of  the  Suprême  Court,  or 
finally  it  might  not  accommodate  itself  to  an  arrange- 
ment proposed  by  the  Institution  of  Conciliation, 
though  public  opinion  may  find  it  quite  reasonable. 

The  security  and  the  observance  of  the  laws  must  in 
the  Society  of  nations  be  safeguarded  under  ail  cir- 
cumstances. 

Hère  we  corne  to  the  Police  Authority,  the  executive 
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power  that  the  world  needs.  This  body  should  evi- 
dently  take  over  another  part  of  the  task  which  the 
System  of  conférences  on  certain  occasions  has  tried  to 
perform.  It  must  try  directly  to  médiate  when  other 
agencies  fail,  and,  if  that  does  not  succeed,  it  must 
make  use  of  its  right  to  employ  force.  There  can  be  no 
question  hère  of  any  „world-government"  with  ail 
manner  of  intervention  policy  that  is  associated  with 
this  Word.  Nor  must  the  Police  Authority  hâve  the 
character  of  any  „trust  of  the  Great  Powers",  against 
which  Mr.  La  Fontaine  has  forewamed  us  in  the  Bel- 
gian  Senate.  Small  powers  as  well  as  great  ones  must 
support  the  Police;  and  both  of  the  now  fighting 
groups  of  Powers  must  jointly  and  separately  back  it, 
or  it  cannot  attain  the  necessary  authority. 

Before  I  proceed  to  give  some  points  of  view  regar- 
ding  the  composition  and  compétence  of  the  organ  in 
question  I  must  remind  the  reader  how  important  it  is 
that  the  activity  of  the  organ  should  be  set  in  motion 
by  some  fuUy  impartial  authority.  Thus  it  is  an  insti- 
tution which  is  at  the  same  time  the  guardian  of  the 
laws  and  the  public  prosecutor. 

THE   RIGHT  OF   PROSECUTION. 

In  Sweden  we  hâve  the  Institution,  peculiar  to  our 
Constitution,  of  the  Attomey-General  of  Justice,  ap- 
pointed  by  the  Parliament.  This  institution  may  in 
some  respects  be  compared  to  the  international  autho- 
rity the  necessity  of  which  I  am  suggesting.  The 
thought  of  transferring  the  institution  to  the  Society  of 
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nations  has  been  set  forth  in  the  Swedish  Parliament 
by  Mr.  Edward  Wavrinsky,  and  the  Swedish  hamster 
Mr.  Eliel  Lôfgren  has  given  a  full  elucidation  of  the 
subject  in  a  publication,  pubHshed  by  the  Swedish  In- 
terparliamentary  Group  after  the  postponement  of  the 
Conférence  of  the  InterparUamentary  Union  which 
was  to  hâve  been  held  at  Stockholm  in  1914.  His  art- 
icle has  been  translated  into  four  of  the  worldlanguages. 

As  a  constituent  part  of  the  System  of  state  admini- 
stration we  are  now  going  to  sketch,  there  ought  to  be 
included,  as  it  seems,  a  corresponding  institution,  with 
the  duty  partly  to  watch  the  course  of  the  events  and 
to  protest  against  violations  of  International  Law, 
partly,  if  needed,  to  „prosecute"  the  blâmable  party 
and  subject  him  to  the  measures  of  repression,  which 
the  PoUce  Authority  may  find  necessary  if  médiation 
should  not  succeed,  partly  to  draw  the  attention  of  the 
Hague  Conférences  to  any  existing  obscurity  or  to  the 
need  of  amendment  in  the  code  of  International  Law. 

Especially  when  the  political  power  may  be  needed 
for  the  préservation  of  peace,  it  is,  I  must  mention,  of 
extraordinary  importance  that  nobody  who  might,  in 
certain  eventualities,  be  „party  in  the  case"  should 
take  the  initiative  in  mobilizing  the  political  power. 
Mutual  rivalry  and  suspicion  might  in  such  cases  com- 
plicate  the  situation  instead  of  clearing  it  up.  For  that 
reason  the  initiative  must  be  taken  by  some  institution 
independent  of  the  separate  states,  and  be  assigned  to 
a  previously  organized  international  authority,  which 
should  in  such  a  case,  immediately  be  set  in  motion. 

In  this  way  also  the  need  of  promptness  in  action  is 
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provided  for,  which  expérience  has  shown  to  be  neces- 
sary  during  critical  hours.  Diplomatie  red  tape,  the 
multitude  of  persons  which  are  to  be  set  going,  and  the 
difficulty  of  delivering  messages,  ail  place  such  obsta- 
cles in  the  way  that  the  methods  hitherto  employed  to 
bring  about  gênerai  political  délibérations  in  critical 
moments  must  be  abandoned.  Precious  time  will  be 
saved  if  the  initiative  to  the  collective  action  of  the  sta- 
tes  is  concentrated  in  one  single  hand,  and  this  is 
directly  connected  with  ail  the  govemments,  or,  still 
better,  with  their  collective  permanent  organ. 

Sir  Edward  Grey  has  given,  on  the  I2th  of  August, 
1913,  a  vivid  description  of  the  working  of  the  présent 
diplomatie  System.  Evidently,  better  arrangements 
must  be  made. 

AN   INTERNATIONAL   COUNCIL. 

The  most  délicate  problem,  however,  is  the  form 
that  is  to  be  assumed  by  the  Police  Authority  which  is 
intended  to  be  the  ultimate  safeguard  of  peace. 

The  first  question  would  seem  to  be  this:  whether 
the  Police  Authority  ought  to  be  quite  isolated  from 
the  individual  state  System,  and  whether  it  is  to  con- 
sist  of  a  spécial  international  institution  having  the 
right  to  control  the  actions  of  the  individual  states,  and 
having  at  its  entire  disposai  ail  the  means  that  might 
be  needed  for  exercising  the  duties  of  a  Police,  inclu- 
ding,  that  is  to  say ,  an  army  and  a  navy  ?  In  my  opi- 
nion, anything  of  that  kind  is  hardly  practicable.  That 
présupposes  such  revolutionary  changes  in  the  consti- 
tutions of  the  différent  states  that  the  task  seems  to 
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have  next  to  no  chance.  Let  us  suppose  the  blâmable 
State  to  be  shut  off  from  communication  with  its 
neighbours.  That  can  not  be  done  in  any  other  way 
than  if  thèse  states  themselves  order  their  respective 
organs  of  administration  to  carry  out  what  is  required 
for  this  purpose,  whether  on  request  from  without  or 
not.  An  international  institution  can  ne  ver  be  imagined 
as  directly  ordering  an  administration  subordinate  to  a 
spécial  state  to  exécute  commissions  on  its  own  behalf . 
There  is  always  required  the  acquiescence  of  the 
government  of  the  state  concemed.  Examples  could 
easily  be  multiplied,  which  show  that  the  antécédent 
condition  for  investing  an  independent  international 
organ  with  the  requisite  instruments  of  power  is  that 
such  a  fusion  of  the  nations  should  have  taken  place  as 
we  neither  see  being  realized  at  this  very  moment,  nor 
find  especially  désirable. 

The  only  possibility  then,  is,  that  the  states  indepen- 
dently  work  together  by  agreement  for  the  préserva- 
tion of  peace,  but  that  they  do  this  in  accordance  with 
a  scheme  settled  in  advance,  and  with  the  support  of  a 
permanent  organ  created  for  the  purpose,  which  has 
the  qualities  and  compétence  of  a  Council. 

Now  it  is  évident  that  the  création  of  a  Council  of 
this  kind  and  the  accession  of  states  to  the  convention 
which  delimits  its  functions,  in  volves  rather  drastic 
changes  in  the  laws  in  some  states.  The  fact  is,  that  se- 
veral  of  them  have  fundamental  or  constitutional  pro- 
visions as  to  the  use  of  the  military  forces,  and  in  that 
case  this  use  is  limited,  as  a  rule,  to  the  defence  of  the 
realm,  and  it  is  prohibited  to  take  the  military  forces 
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out  of  the  country.  The  new  purpose  for  which  the  mi- 
litary  forces  might  possibly  be  employed  is  consequent- 
ly  to  involve  amendments  in  the  fundamental  law  of 
thèse  States.  Furthermore,  it  may  be  supposed  that 
the  Government  not  is  clothed  with  such  an  économie- 
administrative  authority  —  for  instance,  the  power  of 
forbidding  certain  lending  transactions  and  interven- 
tion regarding  the  issue  of  bonds  and  shares  etc.  —  as 
the  new  order  of  things  requires.  It  must  also  be  borne 
in  mind  that  new  clauses  might  be  needed  in  commer- 
cial treaties,  already  concluded,  where  also  the  coo- 
pération of  the  législature  is  necessary. 

From  what  has  been  said,  therefore,  it  may  be  un- 
derstood  that  the  new  arrangement  could  hardly  be 
brought  about  without  joint  resolutions  by  Govern- 
ment and  Parliament  in  différent  States. 

The  Council  will,  to  be  sure,  hâve  a  most  délicate 
task,  and  its  own  functions  will  be  of  a  political  nature. 
Conflicting  interests  could  never  be  kept  out  from  the 
Council-chamber  when  décisions  about  the  use  of  force 
were  to  be  adopted.  It  is,  therefore,  far  from  being 
without  importance  to  find  the  most  convenient  me- 
thod  for  making  décisions  in  the  Council.  In  proportion 
as  the  technical  solution  of  this  problem  might  hâve 
the  effect  that  the  décisions  should  give  expression  to 
the  opinion  which  in  reality  represents  the  world, 
without  any  State  being  unnecessarily  violated,  so 
much  the  better  would  it  be  for  the  Body  itself.  The 
Body  could  thereby  obtain  an  increased  authority  that 
was  not  given  to  it  at  first  and  which  would  be  increa- 
sed by  prescription. 
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This  problem  has  already  caused  much  trouble.  Al- 
ways  when  there  has  been  proposed  any  real  représen- 
tation for  the  States  with  power  of  décision,  we  hâve 
been  brought  to  a  standstill  before  the  weighing  of 
votes  and  the  procédure  of  voting.  Within  the  Inter- 
parUamentary  Union  this  question  has  become  urgent 
as  a  necessary  condition  for  the  performance  of  its 
work  with  more  method;  and  a  spécial  commission, 
with  Mr.  La  Fontaine  as  its  chairman,  had  —  just  at 
the  time  of  the  outbreak  of  the  war  —  the  task  of 
trying  to  find  an  acceptable  solution.  A  scheme  with 
this  same  object  has  also  been  propounded  by  Pro- 
fessor  Quidde,  but  it  has  not  received  any  close 
scrutiny. 

The  Hague  Conférences  too  were  forced  to  go  deeply 
into  the  problem.  At  the  second  Diplomatie  Conférence 
the  proposai  to  make  the  Arbitration  Court  permanent 
fell  through  owing  to  the  insistence  of  the  Small  States 
on  a  right  of  représentation  equal  to  that  of  the  Great 
States.  In  the  same  year  (1907),  however,  when  statu- 
tes  were  to  be  drawn  up  for  the  International  Prize 
Court,  the  foUowing  apportionment  of  the  votes  among 
the  members  of  that  Court  was  agreed  on:  Austria- 
Hungary,  England,  France,  Germany,  Italy,  Japan, 
Russia,  und  United  States  of  America  20  votes  each; 
Spain  12;  the  Netherlands  10;  Belgium,  China,  Den- 
mark,  Greece,  Norway,  Roumania,  Sweden  and  Tur- 
key  9;  Argentine,  Brazil,  Chile  and  Mexico  4;  Bulga- 
ria,  Persia,  Switzerland  3;  Columbia,  Peru,  Serbia, 
Siam,  Uruguay,  and  Venezuela  2;  ail  the  rest  i  vote 
each.  As  is  well  known,  however,  the  Prize  Court  had 
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not  yet  got  into  working  order  by  the  time  of  the  out- 
break  of  the  war. 

The  difficulty  is,  that  it  is  extremely  hard  to  put 
one's  finger  upon  any  rational  index  of  the  life-force 
and  the  real  influence  of  a  Nation.  The  number  of  the 
population  will  not  serve,  for  then  China  would  be  pré- 
pondérant ;  nor  international  commerce,  for  this  would 
unduly  favour,  for  instance,  the  transit-country,  The 
Netherlands;  shipping  as  a  standard  would  give  an 
undue  préférence  to  Norway,  and  so  on.  Nor  could  the 
Small  States  in  common  be  allowed  to  balance  ail  the 
Great  Powers,  which  in  reality  dominate  the  whole 
globe.  The  resolution  of  the  Hague  Conférence,  howe- 
ver,  shows  that  „where  there's  a  will,  there's  a  way". 
Worthy  of  considération  is  the  plan  of  the  Fabian  So- 
ciety, to  overcome  some  difïiculties  in  the  voting  by  di- 
viding  the  Council  into  sections. 

It  would  certainly  be  a  mistake  if  the  function  of  the 
Council  should  be  limited  only  to  preventing  expected 
outbreaks  of  controversy.  The  necessity  for  its  per- 
manency  might  then,  perhaps,  be  questionable,  and 
the  Council  could  not  attain  the  contact  with  real  Ufe 
which  its  important  work  requires.  It  seems  necessary, 
therefore,  that  the  Council  should  be  invested  with  the 
positive  and  fruit-bearing  task  of  contributing  in  a 
most  expédient  way  to  the  depelopment  of  the  admi- 
nistrative, technical  and  economical  organs,  which 
should  form  the  motive  power  in  the  work,  indispen- 
sable for  peace,  which  aims  at  surrounding  the  peoples 
of  the  earth  with  a  network  of  interrelations  and  an 
ever-increasing  community  of  interests.  Alike  in  my 
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essay  on  „  A  Lasting  Peace'*  and  in  a  motion,  submitted 
to  the  Scandinavian  Section  of  the  Interparliamentary 
Union  in  1914, 1  hâve  set  forth  that  it  is  of  the  highest 
importance  for  the  States  to  do  everything  they  can  in 
order  to  further  this  development;  and  to  this  end  I 
hâve  proposed  some  schemes  of  an  organizative  nature. 

Hère  a  rich  field  is  opening  for  the  projected  Council, 
which  attracts  us  to  beneficent  work.  The  world 
needs  in  fact  an  organ,  devoting  itself  to  unité  the  se- 
parate  parts  of  the  globe.  The  Council  could  be  an  or- 
gan  of  this  kind.  The  constitution  of  the  Society  of 
Nations  ought  from  the  beginning  to  be  built  in  a  way 
that  the  Council  automatically  is  to  be  the  coping- 
stone  and  the  suprême  authority  of  the  International 
Administration.  With  the  normal  development  of  the 
Administration  the  influence  of  the  Council  grows  con- 
tinually,  and  its  authority  gains  in  strength. 

The  Pan  American  Union  may  hère  be  mentioned, 
and  the  increasing  influence  its  Administration  Council 
has  acquired  over  the  affairs  of  North  and  South  Ame- 
rica. It  is  recognized  in  ail  quarters  how  invaluable  this 
institution  set  up  by  the  States  themselves  has  been. 

THE  MEANS  OF  COERCION. 

If  we  assume  that  the  Council  has  got  to  work,  and, 
on  initiative  from  the  Prosecuting  Authority,  makes 
représentations  to  the  Powers,  the  question  then  anses 
what  are  the  means  that  should,  in  fact,  be  used 
against  a  contumacious  State.  It  seems  a  matter  of 
course  to  those  who  hâve  not  reflected  much  on  this 
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subject  that  the  means  must  be  of  a  traffic  and  écono- 
mie nature,  and  involve  the  partial  or  total  blockade 
of  the  contumacious  State,  No  doubt  such  means  might 
sometimes  be  effective  enough,  and  they  ought  to  come 
into  use  first.  I  will,  for  instance,  recall  to  mind  the 
fact  that  the  drawing  out  gold  from  Germany  by  the 
French  at  the  time  of  the  Agadir  Crisis  in  1911  {Fred 
och  Krig,  page  25)  contributed  to  the  préservation  of 
Peace;  and  during  the  présent  war  China,  by  a  well- 
organized  boycott  of  Japanese  articles,  has  forced  its 
eastem  neighbour  to  reserve  certain  onerous  claims 
which  might  hâve  lead  to  war.  But  such  measures  — 
as  expérience  shows  well  enough,  when  greater  Powers 
are  concerned  —  are,  in  the  first  place,  somewhat  inef- 
fective as  a  rule,  and  secondly  they  act  extremely  un- 
evenly  on  the  blockading  States  themselves,  and  final- 
ly  économie  means  of  coercion  probably  end  some  time 
or  other  in  military  movements,  above  ail  maritime 
ones. 

'For  instance  !  Suppose  that  Germany  showed  a  ten- 
deney  to  break  the  peace  of  the  World,  and  measures 
against  that  State  should  take  the  form  of  boycotting 
its  merchandise  and  stopping  its  traffic  with  other 
countries.  The  transit  country  The  Netherlands  would 
in  that  case  come  into  a  peeuliarly  eritical  situation, 
and  a  much  heavier  burden  would  be  laid  on  that 
country  than,  for  instance,  on  the  United  States  of 
America.  In  Sweden  there  would  almost  certainly 
arise  a  great  deal  of  unemployment  in  that  Germany's 
reply  would  no  doubt  be  the  prohibition  of  import,  say 
of  timber,  and  prohibition  on  exportation  regarding 
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machinery  and  parts  of  machinery,  dye  stuffs,  etc.,  to- 
gether  with  withdrawals  of  loans,  enforced  sales,  and 
the  like.  Private  persons  in  the  blockading  countries 
would  sulïer,  the  more  so,  the  more  intimate  the  con- 
nection were  with  the  blockaded  country  in  conséquence 
of  close  neighbourhood  and  active  commercial  rela- 
tions. If  Denmark  took  part  in  the  blockade,  more- 
over,  it  would  be  easy  enough  for  the  mighty  Ger- 
many  in  a  few  days  to  disable  that  militarily  feeble 
State,  upon  which  the  boycott  would  thus  hâve 
brought  terrible  sacrifices,  while  nothing  like  a  corres- 
ponding  burden  would  hâve  been  imposed  upon  Great 
Britain. 

A  Commission  of  inquiry  appointed  by  the  Anti- 
Oorlog  Raad  has  drawn  up  a  very  interesting  state- 
ment  of  its  opinions  on  this  problem.  It  contains  an 
account  of  the  way  in  which  the  question  was  previous- 
ly  treated,  and  the  historical  application  of  boycott  or 
blockade.  The  différent  arguments  which  plead  for  and 
against  their  application  as  means  of  coercion  are  also 
carefully  examined  there. 

Especially  are  there  two  points  which  make  the 
Commission  hesitate  to  support  thèse  means  of  coer- 
cion. 

Thus,  it  is  showed  that  the  boycott  might  last  a  very 
long  time,  possibly  even  years,  and  the  boycotting  Sta- 
tes would  consequently  be  brought  to  great  privations  ; 
the  difïiculties  will  spread,  from  the  wholesale  merchant 
to  the  retail  dealer  and  the  consumer,  and  damages  are 
sure  to  be  claimed,  as  time  goes  on.  But  how  are  they 
to  be  calculated;  and  what  immense  sums  there  will 
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have  to  be  taken  into  considération!  If  no  damages 
could  be  obtained,  then  the  inclination  to  évade  the 
régulations  would  be  too  strong,  and  the  boycott  would 
gradually  prove  ineffective.  Aware  of  this  circumstance, 
the  boycotted  State  will  do  ail  it  can  to  prolong  the 
crisis,  that  being  evidently  to  its  advantage. 

It  is  further  maintained  that  international  trade  will 
be  greatly  affected,  if  the  boycott  and  the  blockade  are 
to  be  sanctioned  means  of  coercion.  Anxiety  lest  it 
should  be  applied  against  a  State  might  induce  that 
State,  even  in  Peace  time,  to  arrange  its  commercial 
connections  —  even  though  with  a  certain  sacrifice  — 
in  such  a  way  that  it  will  be  as  independent  as  possible 
in  the  event  that  „the  danger"  arises.  A  large  stock  of 
certain  important  necessities  would  possibly  be  kept  in 
the  country.  This  would  in  its  tum  counteract  the  na- 
tural  development  of  commercial  life  and  restrain  that 
interchange  of  commodities  whose  increase  is  generally 
considered  to  be  a  very  active  factor  for  the  security  of 
Peace. 

Thèse  objections  seem  to  the  Commission  to  be  of 
such  great  importance  that  it  will  not  recommend  a  gê- 
nerai boycott  and  blockade  against  a  disturber  of 
Peace.  On  the  other  hand,  it  is  recommended  to  stop 
contraband  under  ail  circumstances. 

To  this  may  be  added  that  the  boycott  and  the  com- 
mercial blockade  not  are  likely  to  be  kept  up  without 
the  use  of  some  form  of  military  blockade,  that  is  to  say 
trusting  to  the  assistance  of  the  State  to  stop  the  sup- 
ply  of  goods.  This  blockade  présumes,  as  a  rule,  the 
use  of  warships,  and  thus  arms  glimmer  on  the  horizon. 
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If  a  State  wishes  to  protect  itself  against  the  blockade, 
it  must  repel  the  force  of  the  blockade,  and  confiicts 
with  it  could  scarcely  be  avoided  under  such  circum- 
stances. 

Thus,  it  will  be  found  that  the  so-called  „peacefur' 
means  to  a  large  extent  eut  both  ways,  and  in  practice 
there  must  be  a  choice  between  two  things  :  either  ex- 
clusive trust  in  the  graduai  progress  of  civiUzation  as 
the  sole  effective  means,  or  the  rétention  of  military 
force  as  a  safeguard  of  peace. 

It  is  évident  when  one  goes  at  ail  deeply  into  the 
question  that  we  could  not  do  without  arms  if  we 
really  wish  Peace,  and  that  it  perhaps  will  be  the  eas- 
iest  andsaf  est  procédure  to  let  the  police  authority,  af  ter 
a  certain  delay,  immediately  threaten  with  miUtary 
measures.  It  would  not  be  likely  to  come  to  fighting  if 
the  force  of  the  Peace  coalition  is  so  overwhelming 
that  there  is  no  chance  of  résistance,  and  unity  holds 
within  the  Peace  AUiance  in  the  time  of  its  probation. 
As  Hamilton  Holt  says,  it  is  likely  that  „the  certainty 
that  a  force  will  be  used  will  mean  that  practically  it 
ne  ver  need  to  be  used." 

Is  it  then  really  possible  to  believe  that  the  States  in 
an  emergency  would  follow  the  exhortation  of  the 
Council?  Will  there  really  be  any  greater  safety  for  the 
securing  of  Peace  if  we  hâve  ail  this  apparatus?  The 
voices  of  doubt  are  heard  and  put  forth  strong,  though 
not  absolutely  convincing,  arguments.  The  states  are 
not  in  a  static  condition,  and  their  own  internai  life  is 
full  of  matters  of  controversy;  especially  might  be 
mentioned  questions  of  nationality,  and  the  Finlander 


149  ^-    PALMSTIERNA. 

Professor  Erich  has  set  forth  thèse  in  this  very  connec- 
tion. It  would  not  be  right  to  keep  the  world  in  its 
présent  state  by  means  of  an  international  coercive 
authority.  The  situation  of  the  oppressed  would  in  that 
case  be  desperate.  The  life  in  the  national  state, 
moreover,  is  developing  in  a  way  which  could  not  fail 
to  concem  other  States,  and  call  forth  vital  conflicts, 
which  bring  the  world  into  periodical  disturbance. 

The  sum  of  thèse  objections  is,  that  there  is  no  pos- 
sibility  of  preventing  outbursts  of  violence  whatever 
may  be  tried  for  the  purpose. 

The  reminder  about  the  non-independent  nations  is 
serions  enough  and  goes  to  the  bottom  of  ail  peace 
work,  which  takes  the  State  as  foundation  for  ail  law- 
building.  But  how  else  is  it  possible  to  act  in  the  So- 
ciety of  Nations?  International  Law  knows  only  so- 
cieties  with  a  govemment  of  their  own  :  the  others  are 
inaccessible  to  International  Législation.  Questions  of 
nationality  are  matters  of  political  controversy,  and 
may  in  that  capacity  be  subjects  for  the  activity  of  the 
international  organs  of  conciHation  and  administrati- 
on. Before  the  nation  has  become  a  State  —  unless  it 
prefers,  like  Austria-Hungary,  to  belong  to  a  State  of 
nationalities  —  no  international  législation  can  be  ap- 
pHcable  to  it.  „The  International  Law  has  only  to  do 
with  the  States"  justly  remarks  Ôdôn  Makai.  This  does 
not  mean  any  sanction  of  the  présent  poHtical  condition 
of  a  state  ;  it  merely  signifies  a  distinguishing  of  Interna- 
tional Law  from  purely  poUtic-  constitutional  questions. 
Work  on  the  amélioration  of  International  Law  ought 
not  to  ceasebecausethelatterproblemsare  notsolved. 
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In  the  same  degree  as  the  world  cornes  to  be  provi- 
ded  with  spécial  organs  for  the  maintenance  of  Peace, 
better  adapted  for  the  purpose  than  the  old  conference- 
system,  it  must  also  be  presumed  to  be  easier  than  be- 
fore  to  solve  the  problems  of  nationality.  Nevertheless 
the  Conférences  efïected  a  great  deal  during  the  past 
century  ;  and  a  better  arrangement  is  Hkely  to  do  more 
for  the  efforts  of  the  nations  to  Uberate  themselves. 
Nor  can  it  be  ignored  that  it  is  often  through  miUtary 
reasons  that  the  nationalities  within  a  State  are  fetter- 
ed.  If  thèse  reasons  vanish,  the  situation  will  be  quite 
différent. 

The  second  objection  deals  with  a  false  conclusion  in 
the  argumentation.  It  may  be  true  enough  that  Ufe  it- 
self  calls  forth  the  varied  problems  of  life,  and  that 
thèse  will  not  cease,  so  long  as  the  peoples  are  living 
and  struggling.  But  that  does  not  mean  that  the  only 
solution  is  war.  No,  it  is  answered,  but  as  uUima  ratio  it 
remains  nevertheless,  however  much  législation  there 
may  be.  It  might  be  difficult  from  a  theoretical  point  of 
view  to  réfute  this  objection,  when  at  the  same  time  we 
déclare  that  Peace  is  hkely  to  need  to  be  safeguarded 
by  force;  but  the  problem  is  no  longer  formulated  in 
the  way  suggested  by  the  objection.  What  there  is  now 
reason  to  ask  is,  whether  any  State  is  likely  to  take  a 
step  towards  an  outbreak  of  war,  if  it  runs  the  risk  of 
meeting  an  overwhelming  coalition  of  Powers.  Will  it 
then  not  be  inspired  with  the  perception  that  war  no 
longer  is  the  hest  way  of  settling  the  conflict  that  has 
arisen  ?  Is  it  not  most  likely  that  the  State  in  question 
will  choose  more  expédient  means?  Placed  before  the 
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constellation  of  Powers,  it  will  understand  that  war  no 
longer  is  a  practical  uUima  ratio  simply  because  better 
and  less  hazardous  methods  are  available. 

In  the  long  run,  however,  everything  dépends  on  the 
question  whether  the  Police  Authority  is  effective 
enough.  Suppose  that  not  ail  the  Powers  join  it?  Shall 
we  not  in  that  case  merely  get  a  répétition  of  the  Sy- 
stem of  aUiances  and  ententes  for  the  maintenance  of 
the  ^balance"  with  compétitions  in  armament  as  be- 
fore?  We  cannot  get  away  from  this  objection.  Unless 
most  of  the  Great  Powers  from  both  the  Groups  now 
fighting  enter  into  the  confédération  unless  the  peoples 
are  willing,  after  ail  the  calamities  they  hâve  suf- 
fered,  to  prevail  upon  their  govemments  to  cease  this 
terrible  pohcy,  which  has  sacrificed  the  nations  on  the 
altars  of  war,  there  can  be  no  question  of  the  establish- 
ment of  a  world-police.  Such  a  body  can  perform  its 
task,  only  when  it  really  can  be  considered  as  represen- 
ting  the  society  of  nations.  It  may  be  taken  for  granted 
that  the  Smaller  Powers  will  not  risk  entering  into  the 
Peace  coaUtion,  unless  they  are  assured  in  advance 
that  it  will  possess  sufficient  strength. 

LIMITATION  OF  ARMAMENTS,  BUT    NOT    DISARMAMENT. 

It  is  évident,  however,  that  it  must  be  of  extraordi- 
nary  importance  for  the  individual  peace-wilUng  State 
and  its  citizens  if  we  could  succeed  in  achieving  a  union 
of  small  and  great  powers  for  securing  the  peace  of  the 
world,  and  if  this  coalition  gains  the  requisite  strength 
and  inner  stabiUty.  Such  an  organization  must  in  fact 
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give  to  each  individual  state  a  substantial  increase  of 
security.  It  would  no  longer  stand  alone  against  poss- 
ible dangers  from  différent  quarters,  but  could  count 
on  assistance  from  States  which  could  jointly  possess 
the  power  to  restrain  any  disturber  of  the  Peace. 

Hereby  it  would  become  possible  for  the  individual 
State,  owing  to  the  increased  safety  gained,  to  reduce 
its  military  burdens.  The  coopération  of  the  States  pré- 
supposes, of  course,  that  each  of  them  to  the  extent  of 
its  means  shall  contribute  to  the  common  military  Po- 
lice on  which  ail  hâve  agreed.  But  on  the  other  hand 
there  can  be  no  question  of  keeping  up  the  whole  mili- 
tary force,  which  the  individual  State,  at  présent  isola- 
ted,  exerts  itself  to  the  utmost  to  maintain  without 
certainty  of  support  from  others.  An  essential  step  to- 
wards  the  limitation  of  armaments  would  thus  be  the 
immédiate  conséquence  of  the  organization  of  the 
Peace  coaHtion.  This  will  certainly  also  be  the  only  way 
to  get  a  simultaneous  international  diminution  of  ar- 
maments. Examinations  of  the  question  hâve  given 
the  resuit,  that  the  States  are  not  wiUing  to  conclude 
any  convention  about  simultaneous  diminution  of  ar- 
maments unless  at  the  same  time  an  agreement  is  made 
that  the  States  concemed  shall  f  orm  an  alliance  against 
aggressors,  and  in  that  way  are  compensated  regarding 
the  diminution  of  the  safety  involved  in  the  réduction 
of  military  power. 

Citizens  of  widely  différent  opinions  could  surely  not 
fail  to  greet  the  new  arrangement  with  satisfaction. 
Those  who  find  the  only  protection  for  a  country  in 
military  defence,  ought  to  hâve  no  objections  to  dimi- 
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nishing  of  the  burdens  of  defence,  provided  that  a  solid 
combination  of  States,  in  which  their  own  country  bas 
coinfluence,  takes  over  part  of  the  burden  which  has 
grown  too  heavy  for  the  country.  And  those  who,  in 
the  interest  of  Peace,  hâve  gone  so  far  as  to  wish  their 
own  country  to  disarm,  irrespectively  of  what  their 
neighbours  are  doing,  must  say  to  themselves  that,  in- 
asmuch  as  the  sustaining  miUtary  forces  that  are  esta- 
blished  can  be  used  for  nothing  else  except  the  reali- 
zing  of  the  very  idea  to  which  the  Peace  movement 
dévotes  ail  its  efforts,  then  the  objection  in  principle  to 
the  military  System  of  the  State  falls  to  the  ground. 
They  ought  to  understand  that  even  from  their  own 
point  of  view  the  problem  of  disarmament  has  corne 
into  a  quite  new  position.  It  is  no  longer  the  question 
of  militarism  ;  it  is  the  question  of  safeguarding  the 
Police  Authority  that  the  world  absolutely  needs,  in 
order  to  secure  peace  for  humanity.  The  social-demo- 
cracy  of  France  in  December  1915  pronounced  for  „an 
organization  of  economical  and  military  means  of  po- 
wer  for  the  purpose  of  guaranteeing  peace  against  sta- 
tes  which  violate  justice." 

The  fight  against  mihtarism  which  must  be  pursued 
to  the  end,  is  fought  in  the  most  effective  manner  when 
the  States  themselves  combine  for  the  purpose.  Those 
only  who  for  reasons  which  are  ultimately  based  on  re- 
ligious  convictions,  refuse  to  bear  arms,  even  if  the  Ufe 
of  States  and  individuals  aUke  is  thereby  hazarded, 
might  be  imagined  as  Ukely  to  oppose  their  country's 
joining  other  States  in  order  to  secure  the  peace  of  the 
world.  But  it  is  not  likely  that,  for  the  sake  of  thèse 
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sections  of  society,  the  majority  of  the  citizens  would 
wish  to  abandon  the  maintenance  of  order  in  the  socie- 
ty of  nations,  should  it  be  if  no  other  course  is  open, 
even  by  the  sword  of  law. 


THE  ENFORCEMENT  OF  PEAGE 

BY 
THE  HON.  WILLIAM  H.   TAFT*),  U.   S.   A. 


Our  program  is  limited  to  the  establishment  of  a 
League  to  enforce  World  Peace  after  the  présent  World 
War  shall  close.  We  are  deeply  interested  in  bringing 
this  war  to  a  close  and  we  would  rejoice  much  in 
successful  médiation,  but  our  plan  in  order  to  be 
useful,  we  Umit  to  the  steps  to  be  taken  when  peace 
cornes  to  an  international  arrangement  between  the 
powers  after  war  ceases. 

The  League  was  organized  on  Bunker  Hill  Day,  a 
year  ago,  in  Independence  Hall,  at  Philadelphia.  Its 
program  contemplâtes  a  treaty  between  the  great 
powers  of  the  world,  by  which  the  signatories  agrée 
to  be  bound  to  four  obUgations  ; 

The  first  is  that  ail  questions  arising  between  the 
members  of  the  league  shall  be  submitted  to  a  judicial 
tribunal  for  hearing  and  judgment. 

Second,  That  ail  questions  which  cannot  be  settled 
on  principles  of  law  and  equity  shall  be  submitted 


*)  By  spécial  consent  of  Mr.  Taft,  Président  of  the  "League 
to  Enforce  Peace",  we  are  able  to  publish  amongst  our  reports  this 
study  on  the  aims  of  the  League  to  Enforce  Peace,  as  explained 
by  Mr.  Taft  in  an  address  before  the  National  Education  Associa- 
tion, New-York  the  3rd  of  July  1916. 
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to  a  Council  of  Conciliation  for  hearing,  and  a  recom- 
mendation  of  compromise. 

Third,  That  if  any  member  of  the  league  commits 
acts  of  hostility  against  another  member,  before  the 
question  between  them  shall  be  submitted  as  provided 
in  the  first  two  articles,  the  remainder  of  the  mem- 
bers  of  the  league  shall  jointly  use  forthwith  their 
économie  and  military  forces  against  the  member 
prematurely  resorting  to  war  and  in  favor  of  the 
member  prematurely  attacked. 

Fourth,  That  congresses  between  the  members 
of  the  league  shall  be  held  from  time  to  time  to  for- 
mulate  and  codify  rules  of  international  law  to  govem 
the  relations  between  the  members  of  the  league  unless 
some  member  of  the  league  shall  signify  its  dissent 
within  a  stated  period. 

I.  Considering  the  fourth  clause  first,  the  question 
arises,  What  is  International  Law?  It  is  the  body  of 
rules  governing  the  conduct  of  the  nations  of  the 
world  toward  one  another,  acquiesced  in  by  ail  nations. 
It  lacks  scope  and  definiteness.  It  is  found  in  writings 
of  international  jurists,  in  treaties,  in  the  results  of 
arbitration,  and  in  the  décisions  of  those  municipal 
courts  which  apply  international  law,  like  the  Suprême 
Court  of  the  United  States  and  courts  that  sit  in  prize 
cases  to  détermine  the  rules  of  international  law 
governing  the  capture  of  vessels  in  naval  warfare. 
If  is  obvions  that  a  Congress  of  the  League  with 
quasi-legislative  powers  could  greatly  add  to  the 
efficacy  of  international  law  by  enlarging  its  appli- 
cation and  codifying  its  rules.  It  would  be  greatly 
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in  the  interest  of  the  world  and  of  world  peace  to  give 
to  such  a  code  of  rules  the  express  sanction  of  the  fa- 
mily  of  Nations. 

2.  Corning  now  to  the  first  proposai  involving  the 
submission  of  ail  questions  at  issue  of  a  légal  nature 
to  a  permanent  intemalional  court,  it  is  sufficient  to 
point  out  that  the  proposai  is  practical  and  is  justified 
by  précèdent.  The  Suprême  Court  of  the  United  States, 
exercising  the  jurisdiction  conferred  on  it  by  the 
Constitution,  sits  as  a  permanent  international  tribu- 
nal to  décide  issues  between  the  States  of  the  Union.  The 
law  goveming  the  settlement  of  most  of  the  controver- 
sies  between  the  states  cannot  be  determined  by 
référence  to  the  Constitution,  to  statutes  of  Congress, 
or  to  the  législation  of  the  States.  Should  Congress  in 
such  cases  attempt  to  enact  laws,  they  would  be  invaUd. 
The  only  law  which  appUes  is  that  which  applies 
between  independent  go  vemments,  to-wit,  international 
law.  Take  the  case  of  Kansas  against  Colorado,  heard 
and  decided  by  the  Suprême  Court.  Kansas  com- 
plained  that  Colorado  was  using  more  of  the  water  of 
the  Arkansas  River  which  flowed  through  Colorado  into 
Kansas  than  was  équitable  for  purposes  of  irrigation. 
The  case  was  heard  by  the  Suprême  Court  and  decided» 
not  by  a  law  of  Congress,  not  by  the  law  of  Kansas,  not 
by  the  law  of  Colorado,  for  the  law  of  neither  applied. 
It  was  decided  by  principles  of  International  Law. 

Many  other  instances  of  similar  décisions  by  the 
Suprême  Court  could  be  cited.  But  it  is  said  that  such 
a  précèdent  lacks  force  hère  because  the  States  are 
restrained  from  going  to  war  with  each  other  by 
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the  power  of  the  National  govemment.  Admitting 
that  this  qualifies  the  précèdent  to  some  extent,  we 
need  go  no  further  than  Canada  to  find  a  complète 
analogy  and  a  fuU  précèdent.  There  is  now  sitting 
to  décide  questions  of  boundary  waters  (exactly  such 
questions  as  were  considered  in  Kansas  and  Colorado) 
a  permanent  court,  consisting  of  three  Americans 
and  three  Canadians  to  settle  the  principles  of  inter- 
national law  that  apply  to  the  use  of  rivers  constituting 
a  boundary  between  the  two  countries  and  of  rivers 
crossing  the  boundary.  The  fact  is,  that  we  hâve  gotten 
so  into  the  habit  of  arbitration  with  Canada,  that  no 
reasonable  person  expects  that  any  issue  arising 
between  us  and  that  country,  after  a  hundred  years  of 
peace,  will  be  settled  other  than  by  arbitration.  If 
this  be  the  case  beween  ourselves  and  Canada,  and 
England,  why  may  it  not  be  practical  with  every 
well  established  and  ordered  govemment  of  the 
Great  Powers?  The  Second  Hague  Conférence  attend- 
ed  by  ail  Nations  recommended  the  establishment 
of  a  permanent  International  Court  to  décide  questions 
of  a  légal  nature  arising  between  nations. 

3.  The  second  proposai  in  volves  the  submission  to 
a  Commission  of  Conciliation  of  ail  questions  that 
cannot  be  settled  in  court  on  principles  of  law  or 
equity .  There  are  such  questions  which  may  lead  to  war, 
and  frequently  do,  and  there  are  no  légal  rules  for 
décision.  We  hâve  such  questions  giving  rise  to  fric- 
tion in  our  domestic  Ufe.  If  a  lady  who  owns  a  lawn 
permits  childem  of  one  neighbor  to  play  upon  that 
lawn  and  refuses  to  permit  the  children  of  another 
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neighbor,  because  she  thinks  the  latter  children  are 
badly  trained  and  will  injure  her  lawn  or  her  flowers, 
it  requires  no  imagination  to  understand  that  there 
may  arise  a  neighborhood  issue  that  will  lead  to  fric- 
tion between  the  families.  The  issue  is  however,  a 
non- justiciable  one.  Courts  cannot  settle  it  for  the 
reason  that  the  lady  owning  the  lawn  has  the  right 
to  say  who  shall  corne  on  it  and  who  shall  be  excluded 
from  it.  No  justiciable  issue  can  arise,  unless  one's 
imagination  goes  to  the  point  of  supposing  that  the 
husbands  of  the  two  differing  ladies  came  together 
and  clashed,  and  then  the  issue  in  court  will  not  be  as  to 
the  comparative  training  of  the  children  of  the  families. 

We  hâve  an  analogous  question  in  our  foreign  rela- 
tions with  référence  to  the  admission  of  the  Chinese 
and  Japanese.  We  discriminate  against  them  in  our 
naturalization  and  imigration  laws  and  extend  the 
benefit  of  those  laws  only  to  whites  and  persons  of 
African  descent.  This  discrimination  has  caused  much 
ill-feeling  among  the  Japanese  and  Chinese.  We  are 
within  our  international  right  in  excluding  them,  but 
it  is  easy  to  understand  how  resentment  because  of 
such  discrimination  might  be  fanned  into  a  flame, 
if  through  lawless  violence  or  unjust  state  législation, 
the  Japanese  might  be  mistreated  within  the  United 
States. 

We  hâve  had  instances  of  the  successful  resuit  of 
Commissions  of  Conciliation  where  the  law  could  not 
ce  ver  the  différences  between  the  two  nations.  Such 
was  the  case  of  the  Behring  Sea  controversy.  We 
sought  to  prevent  the  killing  of  female  seals  in  the 
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Behring  Sea  and  asserted  our  territorial  jurisdiction 
over  that  sea  for  this  purpose.  The  question  was 
submitted  to  international  arbitrators  and  the  décision 
was  against  us,  but  the  arbitrators,  in  order  to  save 
to  the  world  the  only  valuable  and  extensive  herd 
of  fur  seals,  recommended  a  compromise  by  treaty 
between  the  nations  concemed,  and  accordingly 
treaties  hâve  been  made  between  the  United  States, 
Great  Britain,  Russia  and  Japan  which  hâve  restored 
herd  to  its  former  size  and  value.  So  much  therefore, 
for  the  practical  character  of  the  first  two  proposais. 
The  third  proposai  is  more  novel  than  the  others 
and  gives  to  the  whole  plan  a  more  constructive 
character.  It  looks  to  the  use  of  économie  means  first, 
and  military  force  if  necessary,  to  enfore  the  obligation 
of  every  member  of  the  league  to  submit  any  com- 
plaint  it  has  to  make  against  another  member  of  the 
league,  to  either  the  permanent  international  court, 
or  to  the  Commission  of  Conciliation  and  to  await 
final  action  by  that  tribunal  before  beginning  hostiUt- 
ies.  It  will  be  observed  it  is  not  the  purpose  of  this 
program  to  use  the  économie  boycott  or  the  jointly 
acting  armies  of  the  league  to  enforce  the  judgment 
declared,  or  the  compromise  recommended.  Thèse 
means  are  used  only  to  prevent  the  beginning  of  war 
before  there  has  been  a  complète  submission,  hearing 
of  évidence,  argument,  and  décision  or  recommen- 
dation.  We  sincerely  beUeve  that  in  most  cases,  with 
such  a  delay  and  such  a  winnowing-out  of  the  issues 
and  such  an  opportunity  for  the  peoples  of  the  dif- 
férent coimtries  to  understand  the  position  of  each 
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other,  war  would  generally  not  be  resorted  to.  Our 
ambition  is  not  to  propose  a  plan,  the  perfect  working 
ont  of  which  will  absolutely  prevent  war,  first,  be- 
cause  we  do  not  think  such  a  plan  could  perfectly 
work,  and  second,  because  we  are  willing  to  concède 
that  there  may  be  Govemmental  and  International 
injustice  which  cannot  be  practically  remedied  except 
by  force.  If,  therefore,  after  a  fuU  discussion  and  dé- 
cision by  impartial  judges  or  a  recommendation  by 
earnest,  sincère,  and  équitable  compromisers,  a  people 
still  thinks  that  it  must  vindicate  its  rights  by  war, 
we  do  not  attempt  in  this  plan  to  prevent  it  by  force. 

Having  thus  explained  what  the  plan  is,  let  us  con- 
sider  the  objections  wich  hâve  been  made  to  it. 

The  first  objection  is  that  in  a  dispute  between  two 
members  of  the  League,  it  would  be  practically  diffi- 
cult  to  détermine  which  one  was  the  aggressor  and 
which  one,  therefore,  in  fact  began  actual  hostilities. 
There  may  be  some  trouble  in  this,  I  can  see,  but  what 
we  are  dealing  with  is  a  working  hypothesis,  a  very 
gênerai  plan.  The  détails  are  not  worked  out.  One  can 
suggest  that  an  International  Council  engaged  in  an 
attempt  to  médiate  the  the  différences  might  easily 
détermine  for  the  League  which  nation  was  at  fault  in 
beginning  hostilities.  It  would  doubtless  be  necessary 
where  some  issues  arise  to  require  a  maintenance 
of  the  status  quo  until  the  issues  were  submitted  and 
decided  in  one  tribunal  or  the  other  ;  but  it  does  not 
seem  to  me  that  thèse  suggested  difficulties  are 
insuperable  or  may  not  be  completely  govemed  by 
a  detailed  procédure  that  of  course  must  be  fixed 
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before  the  plan  of  the  League  shall  become  operative. 
The  second  objection  is  to  the  use  of  the  économie 
boycott  and  the  army  and  the  navy  to  enforce  the 
obUgations  entered .  into  by  the  members  of  the 
League  by  the  récalcitrant  member.  I  respect  the 
views  of  pacifists  and  those  who  advocate  the  doctrine 
on  non-resistance  as  the  only  Christian  doctrine. 
Such  is  the  view  of  that  Society  of  Friends  which  with 
a  courage  higher  than  those  who  advocate  forcible 
means,  are  willing  to  subject  themselves  to  the 
injustice  of  the  wicked  in  order  to  carry  out  their 
idéal  of  what  Christian  action  should  be.  They  hâve 
been  so  far  in  advance  of  the  gênerai  opinions  of  the 
world  in  their  history  of  300  years  and  hâve  lived  to 
see  so  many  of  their  doctrines  recognized  by  the  world 
as  just  that  I  always  differ  with  them  with  reluctance. 
Still  it  seems  to  me  that  in  the  necessity  of  preserving 
our  civilization  and  saving  our  country's  freedom  and 
individual  liberty  maintained  now  for  125  years, 
we  hâve  no  right  to  assume  that  we  hâve  passed 
beyond  the  period  in  history  when  Nations  are  affected 
by  the  same  frailties  and  the  same  temptations,  to 
cupidity,  cruelty  and  injustice  as  men.  In  our  do- 
mestic  communities  we  need  a  police  force  to  protect 
the  innocent  and  the  just  against  the  criminal  and 
the  un  just  and  to  maintain  the  guaranty  of  Ufe,  hberty 
and  property.  The  analogy  between  the  domestic 
community  and  that  of  nations  is  sufficiently  close 
to  justify  and  require  what  is  in  fact  an  International 
police  force.  The  attitude  of  those  who  oppose  using 
force  or  a  threat  of  force  to  compel  nations  to  keep 
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the  peace  is  really  like  that  of  the  modem  school  of 
theoretical  anarchists,  who  maintain  that  if  ail  res- 
traint  were  removed  and  there  were  no  govemment, 
and  the  children  and  youth,  and  men  and  women 
were  trained  to  self  -responsibility,  every  member  of 
Society  would  know  what  his  or  her  duty  was  and  would 
perform  it.  They  assert  that  it  is  the  existence  of  restraint 
that  leads  to  the  violation  of  right.  I  may  be  permit- 
ted  to  remark  that  with  modem  fads  of  éducation  we 
hâve  gone  far  in  the  direction  of  appl5âng  this  principle 
of  modem  anarchy  in  the  discipline  and  éducation 
of  our  childem  and  youth,  but  I  do  not  think  the 
resuit  can  be  said  to  justify  the  theory  if  we  can  judge 
from  the  strikes  of  school  children  or  from  the  gênerai 
lack  of  discipline  and  respect  for  authority  that  the  ri- 
sing  génération  manifests.  The  time  has  not  come  when 
we  can  aff ord  to  give  up  the  threat  of  the  poUce  and  the 
use  of  force  to  back  up  and  sustain  the  obUgation  of 
moral  duty. 

The  third  objection  is  that  it  would  be  unconstitut- 
ional  for  the  United  States  through  its  treaty-making 
power  to  enter  into  such  a  League.  The  objection  is 
based  on  the  fact  that  the  constitution  vests  in  Con- 
gress  the  power  to  déclare  war.  It  is  said  that  this 
League  would  transfer  the  power  to  déclare  war  away 
from  Congress  to  some  foreign  council,  in  which  the 
United  States  would  only  hâve  a  représentative. 
This  objection  grows  out  of  a  mis-conception  of  the 
effect  of  a  treaty  and  a  confusion  of  ideas.  The  United 
States  makes  its  contract  with  other  nations  under  the 
Constitution  through  the  Président  and  two-thirds 


W.   H.   TAFT.  164 

of  the  Senate  who  constitute  the  treaty-making  power. 
The  Président  and  the  Senate  hâve  a  right  to  bind  the 
United  States  to  any  contract  with  any  other  nation 
covering  the  subject  matter  within  the  normal  field 
of  treaties.  For  this  purpose  the  Président  and  the 
Senate  are  the  United  States.  When  the  contract 
cornes  to  be  performed,  the  United  States  is  to  per- 
form  it  through  that  department  of  the  govemment 
which  by  the  Constitution  should  perform  it,  and 
should  represent  the  Govemment  and  should  act 
for  it.  Thus,  the  treaty-making  power  may  bind  the 
United  States  to  pay  to  another  country  under  certain 
conditions  a  million  dollars.  When  the  conditions 
are  fulfilled,  then  it  becomes  the  duty  of  the  United 
States  to  pay  the  million  dollars.  Under  the  Constit- 
ution only  Congress  can  appropriate  the  million  dol- 
lars from  the  treasury.  Therefore,  it  becomes  the  duty 
of  Congress  to  make  that  appropriation.  It  may  refuse 
to  make  it.  If  it  does  so,  it  dishonors  the  written  oblig- 
ation of  the  United  States.  It  has  the  power  either 
to  perform  the  obligation  or  to  refuse  to  perform  it. 
That  fact,  however,  does  not  make  the  action  of  the 
treaty  power  in  binding  the  United  States  to  pay  the 
money  unconstitutional.  So  the  treaty  making  power 
may  bind  the  United  States  under  certain  conditions, 
to  make  war.  When  the  conditions  arise  requiring 
the  making  of  war,  then  it  becomes  the  duty  of  Con- 
gress honorably  to  perform  the  obligation  of  the  Uni- 
ted States.  The  Congress  may  violât e  this  duty  and 
exercise  its  power  to  refuse  to  déclare  war.  It  thus 
dishonors  a  binding  obUgation  of  the  United  States. 
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But  the  obligation  was  entered  into  in  the  constitut- 
ional  way  and  it  is  to  be  performed  in  the  constitut- 
ional  way.  We  are  not  lacking  in  précèdent.  In  order 
to  secure  the  grant  of  the  Canal  Zone  and  the  right 
to  finish  the  Canal,  the  treaty  making  power  of  the 
United  States  agreed  to  guarantee  the  integrity  of 
Panama.  The  effect  of  this  obligation  is  that  if  any 
other  nation  attempts  to  subvert  the  govemment 
of  the  RepubHc  of  Panama  or  to  take  any  of  her  terri- 
tory,  the  United  States  must  make  war  against  the 
nation  thus  invading  Panama.  Now  Congress  may 
refuse  to  make  war  against  such  a  nation,  but  if  it 
does  so,  it  violâtes  the  honor  of  the  United  States  in 
breaking  its  promise.  The  United  States  cannot  make 
such  a  war  unless  its  Congress  déclares  war.  That 
does  not  make  the  guarantee  of  the  integrity  of 
Panama  entered  into  by  the  treaty  making  power 
of  the  United  States  unconstitutional.  So  hère,  when 
conditions  arise  under  this  League  to  Enforce  Peace 
which  would  require  the  United  States  to  lend  its 
économie  means  and  military  force  to  resist  the  hostile 
action  of  one  member  of  the  League  against  another,  it 
would  become  the  duty  of  Congress  to  déclare  war.  If 
Congress  did  not  discharge  that  duty,  as  it  has  the  power 
not  to  do  under  the  Constitution,  it  merely  makes 
the  United  States  guilty  of  violating  its  plighted  faith. 
Again,  it  is  said  that  to  enter  into  such  a  League 
would  require  us  to  maintain  a  standing  army.  I  do 
not  think  this  follows  at  ail.  If  we  become,  as  we 
should  become,  reasonably  prepared  to  resist  unjust 
military    agression,    and  hâve  a  navy  sufficiently 
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large,  and  coast  défenses  sufficiently  well  equipped 
to  constitute  a  first  Une  of  defence,  and  an  army 
which  we  could  mobilize  into  a  half  million  trained 
men  within  two  months,  we  would  hâve  ail  the  force 
needed  to  do  our  part  of  the  police  work  in  resisting 
the  unlawful  aggression  of  any  one  member  of  the 
League  against  another. 

Fourth,  it  has  been  urged  that  for  us  to  become  a 
party  to  this  League  is  to  give  up  our  Monroe  Doctrine, 
under  which  we  ought  f orcibly  to  resist  any  attempt  on 
the  part  of  European  or  Asiatic  powers  to  subvert  an 
independent  govemment  in  the  Western  Hémisphère,  or 
to  take  from  such  a  govemment  any  substantial  part 
of  its  territory.  It  is  a  sufficient  answer  to  this  objection 
to  say  that  a  question  under  the  Monroe  Doctrine 
would  come  under  that  class  of  issues  which  must  be 
submitted  to  a  Council  of  Conciliation.  Pending  this, 
of  course,  the  status  quo  must  be  maintained. 
An  argument  and  recommendation  of  compromise 
would  follow.  If  we  did  not  agrée  to  the  compromise 
and  proceeded  forcibly  to  resist  violation  of  the  Doc- 
trine, we  should  not  be  violating  the  ternis  of  the 
League  by  hostilities  thereafter.  More  than  this,  as 
Prof  essor  Wilson  of  Harvard,  the  well  known  authority 
upon  International  law,  has  pointed  out,  we  are  al- 
ready  under  a  written  obligation  to  délaya  yearbefore 
beginning  hostiUties  in  respect  to  any  question  arising 
between  us  and  most  of  the  great  powers,  and  this 
necessarily  included  a  violation  of  the  Monroe  Doc- 
trine. It  is  difficult  to  see,  therefore,  how  the  obliga- 
tion of  such  a  League  as  this  would  put  us  in  any  diffe- 
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rent  position  from  that  which  we  now  occupy  in  re- 
gard to  the  Monroe  Doctrine. 

Finally,  I  corne  to  the  most  formidable  objection, 
which  is  that  the  entering  into  such  a  League  by  the 
United  States  would  be  a  departure  from  the  policy 
that  it  has  consistently  pursued  since  the  days  of 
Washington,  in  accordance  with  the  advice  of  his  fare- 
well  address  that  we  enter  into  no  entangling  aUiances 
with  European  countries.  Those  of  us  who  support  the 
proposais  of  the  League  believe  that  were  Washington 
living  to-day,  he  would  not  consider  the  League  as  an 
entangling  alliance.  He  had  in  mind  such  a  treaty  as 
that  the  United  States  made  with  France,  by  which  we 
were  subjected  to  great  embarrassment  when  France 
attempted  to  use  our  ports  as  bases  of  opération  against 
England  when  we  were  at  peace  with  England.  He 
certainly  did  not  hâve  in  mind  a  union  of  ail  the  great 
powers  of  the  world  to  enforce  peace,  and  while  he  did 
dwell,  and  properly  dwelt,  on  the  very  great  advantage 
that  the  United  States  had  in  her  isolation  from  Europ- 
ean disputes,  it  was  an  isolation  which  does  not  now 
exist.  In  his  day  we  were  only  three  and  a  half  mil- 
lions of  people  with  thirteen  States  strung  along  the 
Atlantic  seaboard.  We  were  five  times  as  far  from 
Europe  as  we  are  now  in  speed  of  transportation,  and 
we  were  twenty-five  times  as  far  in  speed  of  communi- 
cation. We  are  now  one  hundred  milUons  of  people 
between  the  two  Océans  and  between  the  Canada  Line 
and  the  Gulf.  We  face  the  Pacific  with  CaUfomia, 
Oregon  and  Washington,  which  alone  make  us  a  Paci- 
fic power.  We  own  Alaska,  the  north-westem  corner  of 
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our  Continent,  a  dominion  of  immense  extent  with  na- 
tural  resources  as  yet  hardly  calculable  and  with  a 
country  capable  of  supporting  a  considérable  body  of 
population.  It  makes  us  a  close  neighbor  of  Russia 
across  the  Behring  Straits,  it  brings  us  close  to  Japan 
with  the  islands  of  the  Behring  Sea.  We  own  Hawaii, 
2.000  miles  out  to  sea  from  San  Francisco,  with  a  po- 
pulation including  75.000  Japanese  laborers,  the  lar- 
gest  élément  of  that  population.  We  own  the  PhiHppine 
Islands,  140.000  square  miles  with  eight  miUions  of 
people  under  the  eaves  of  Asia.  We  are  properly  anx- 
ious  to  maintain  an  open  door  to  China  and  to  share 
equally  in  the  enormous  trade  which  that  country  with 
her  400  teeming  millions  is  bound  to  fumish  when  or- 
ganized  capital  and  her  wonderf ul  laboring  populations 
shall  be  intelligently  directed  towards  the  develop- 
ment  of  her  naturally  rich  resources.  Our  discrimi- 
nation against  the  Japanese  and  the  Chinese  présents 
a  possible  cause  of  friction  in  that  resentment  that 
they  now  feel  which  may  lead  to  untoward  emergen- 
cies.  We  own  the  Panama  Canal  in  a  country  which 
was  recently  a  part  of  a  South  American  confédération. 
We  hâve  invested  400  miUions  in  that  great  world  en- 
terprise  to  unité  our  Eastem  and  Western  seaboards 
by  cheap  transportation,  to  increase  the  effectiveness 
of  our  Navy  and  to  make  a  path  for  the  world's  com- 
merce between  the  two  great  Océans  . 

We  own  Porto  Rico  with  a  million  people,  1500  miles 
out  at  sea  from  Florida  and  we  owe  to  those  people 
protection  at  home  and  abroad,  as  they  owe  allegiance 
to  us. 
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We  have  guaranteed  the  integrity  of  Cuba  and  hâve 
reserved  the  right  to  enter  and  maintain  the  guaranty 
of  life,  liberty  and  property  and  to  repress  insurrection 
in  that  island.  Since  originally  tuming  over  the  island 
to  its  people,  we  have  had  once  to  retum  there  and 
restore  peace  and  order.  We  have  on  our  southem  bor- 
der the  International  nuisance  of  Mexico  and  nobody 
can  foresee  the  complications  that  will  arise  out  of  the 
anarchy  theré  prevaiUng.  We  have  the  Monroe  Doc- 
trine still  to  maintain.  Our  relations  to  Europe  have 
been  shown  to  be  very  near  by  our  expérience  in  pur- 
suing  lawfully  our  natural  rights  in  our  trade  upon  the 
Atlantic  Océan  with  European  countries.  Both  belli- 
gerents  have  violated  our  rights  and  in  the  now  nearly 
two  years  which  have  elapsed  since  the  war  began,  we 
have  been  close  to  war  in  the  defence  of  those  rights. 
Contrast  our  présent  world  relations  with  those  which 
we  had  in  Washington's  time.  It  would  seem  clear  that 
the  conditions  have  so  changed  as  to  justify  a  seeming 
departure  from  advice  directed  to  such  a  différent  state 
of  things.  One  may  reasonably  question  whether  the 
United  States  by  uniting  with  the  other  great  powers 
to  prevent  the  récurrence  of  a  future  world  war  may 
not  risk  less  in  assuming  the  obUgations  of  a  member  of 
the  League  than  by  refusing  to  become  such  a  member 
in  view  of  her  world-wide  interests.  But  even  if  the 
risk  of  war  to  the  United  States  would  be  greater  by 
entering  the  League  than  by  sta5âng  out  of  it,  does  not 
the  United  States  have  a  duty  as  a  member  of  the  fa- 
mily  of  nations  to  do  its  part  and  run  its  necessary  risk 
to  make  less  probable  the  coming  of  such  another 
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war  and  such  another  disaster  to  the  humble  race? 

We  are  the  richest  nation  in  the  world  and  in  the 
sensé  of  what  we  could  do  were  we  to  make  reasonable 
préparation,  we  are  the  most  powerful  nation  in  the 
world.  We  hâve  been  showered  with  good  fortune.  Our 
people  hâve  enjoyed  a  happiness  known  to  no  other 
people.  Does  not  this  impose  upon  us  a  sacred  duty  to 
join  the  other  nations  of  the  world  in  a  fràternal  spirit 
and  with  a  willingness  to  make  sacrifice  if  we  can  pro- 
mote  the  gênerai  welfare  of  men. 

At  the  close  of  this  war  the  govemments  and  the 
people  of  the  belligerent  countries,  under  the  enormous 
burdens  and  sufïering  from  the  great  losses  of  the  war, 
will  be  in  a  condition  of  mind  to  accept  and  promote 
such  a  plan  for  the  enforcement  of  future  peace.  Prési- 
dent Wilson  at  the  head  of  this  administration  and  the 
initiator  of  our  foreign  poUcies  under  the  Constitution, 
Senator  Lodge,  the  senior  Repubhcan  member  of  the 
Committee  on  Foreign  Relations,  and  therefore  the 
leader  of  the  opposition  on  such  an  issue,  hâve  both 
approved  of  the  principles  of  the  League  to  enforce 
Peace.  Sir  Edward  Grey  and  Lord  Bryce  hâve  indicat- 
ed  their  sympathy  and  support  of  the  same  principles 
and  we  understand  that  M.  Briand  of  France  has  simi- 
lar  views.  We  hâve  found  the  greatest  encouragement 
in  our  project  on  every  hand  among  the  people. 
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LA  PAIX  ET  LE  DESARMEMENT. 

PAR 

DR.  W.   H.   DE  BEAUFORT,  HOLLANDE. 

Dans  tous  les  pays,  tant  belligérants  que  neutres,  les 
aspirations  vers  la  paix  s'accompagnent  des  vœux  qu'on 
fait  pour  le  désarmement.  Qui  s'étonnera  de  ce 
double  désir  ?  N'est-il  pas  dans  la  nature  des  choses  que 
la  durée  de  la  paix,  dans  un  avenir  prochain,  ne  pourra 
être  assurée  que  par  la  réduction  des  forces  effectives 
de  terre  et  de  mer?  A  cette  considération  générale  s'en 
ajoute  encore  une  autre  ;  si,  après  la  fin  de  cette  guerre, 
aucune  convention,  sous  une  forme  ou  une  autre,  ne 
vient  limiter  et  rédire  les  armements,  les  préparatifs  de 
guerre  reprendront  de  plus  belle  sur  l'ancien  pied,  c.  àd. 
avec  une  progression  ascendante  des  frais.  Ce  serait 
la  course  à  l'abîme  ;  tous  les  pays  s'acheminent  vers  un 
avenir  plein  de  soucis,  oîi  ils  devront  se  battre  les  flancs 
pour  réparer  le  délabrement  de  leurs  finances,  effet 
naturel  des  dépenses  occasionnées  par  la  guerre.  Pour 
remédier  à  cette  déplorable  situation,  beaucoup  d'ar- 
gent devra  affluer  au  Trésor  ;  mais  il  s'ensuit  que  d'un 
autre  côté  celui-ci  ne  devra  pas  perdre  plus  que  le  strict 
nécessaire  pour  faire  face  aux  nécessités  du  moment  et 
aux  dépenses  d'une  évidente  utilité  pour  l'avenir.  Avant 
tout  il  faudra  donc  s'efforcer  de  réduire  l'accroissement 
effroyable  des  budgets  de  la  guerre  et  de  la  marine. 
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Si  Ton  réussit  à  obtenir  des  garanties  suffisantes  pour 
que  la  conservation  de  la  paix  semble  assurée,  et  que 
les  gouvernements  et  les  parlements  de  tous  les  grands 
pays  osent  prendre  l'initiative  d'un  désarmement  par- 
tiel, la  question  se  posera  de  savoir  jusqu'à  quel  point 
on  pourra  l'effectuer  sans  modifier  les  législations  natio- 
nales. Une  pareille  modification  n'est  certes  pas  im- 
possible; ce  qui  au  contraire  semblera  inadmissible 
ou  du  moins  hautement  improbable,  c'est  qu'on  veuille 
modifier  le  régime  du  service  obligatoire  en  vigueur 
dans  presque  tous  les  pays  d'Europe,  pour  revenir 
à  l'ancien  système  de  recrutement  des  armées  au  moy- 
en de  volontaires  ;  et  l'on  ne  peut  guère  se  figurer  que 
les  exercices  militaires  s'accomplissent  sans  rassem- 
bler les  hommes  en  troupes  réguHères  loin  de  leurs 
domiciles  respectifs.  La  première  de  ces  éventualités 
s'accorderait  mal  avec  les  idées  démocratiques,  pré- 
dominantes dans  tous  les  pays  civilisés  de  l'Europe,  la 
seconde  serait  en  opposition  avec  tout  ce  que  l'expé- 
rience militaire  nous  a  appris  depuis  un  demi-siècle. 

Les  difficultés  qui  surgiront,  si  l'on  arrive  à  vaincre 
l'opposition  existant  dans  les  miUeux  miUtaires  et 
gouvernementaux  contre  le  désarmement,  sont  bien 
dignes  de  considération.  Celui  qui  veut  s'en  faire  une 
idée  fera  bien  de  jeter  un  coup  d'œil  sur  le  change- 
ment notable  que  les  conceptions  sur  l'organisation 
de  la  défense  nationale  ont  subi  pendant  les  cent  der- 
nières années.  Après  que  la  grande  armée  de  Napo- 
léon eut  livré  à  Waterloo  son  dernier  combat,  l'esprit 
belliqueux  s'était  éteint  en  Europe;  les  peuples 
n'avaient  plus  envie   de   se   battre,   et  les  gouver- 
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nements  n'avaient  plus  d'argent.  A  quoi  bon  d'ail- 
leurs, puisque  à  Vienne  les  frontières  avaient  été 
si  soigneusement  délimitées  que  personne  ne  pouvait 
plus  être  censé  avoir  sujet  de  se  plaindre  ?  Quoi  qu'il  en 
fût,  l'expérience  prouva  que,  si  l'on  ne  songeait  plus 
à  la  guerre,  les  grandes  puissances  ne  pouvaient  pas 
encore  se  passer  d'armées.  Ce  qui,  dans  les  Etats  à 
régime  constitutionnel,  semblait  inquiétant,  c'était 
de  voir  employer  ces  armées  hors  des  frontières  pour 
tenir  en  échec  ou  réprimer  la  révolution.  On  crut  devoir 
veiller  contre  le  péril  éventuel  découlant  d'une  armée 
permanente  en  créant  les  milices  bourgeoises,  garde 
nationale  ou  civique.  L'augmentation  de  la  force  mili- 
taire excitait  les  soupçons,  et  lorsque,  vers  le  milieu 
du  dix-neuvième  siècle,  Macaulay,  dans  l'introduction 
à  son  Histoire  d'Angleterre,  démontrait  que  le  manque 
d'une  armée  permanente  avait  préservé  sa  patrie  de 
la  tyrannie  des  princes  de  la  maison  de  Tudor,  en 
signalant  le  fait  que  plus  tard,  après  le  rétablisse- 
ment sur  le  trône  de  Charles  II,  les  partisans  des 
Stuarts  avaient,  sans  le  vouloir,  par  le  licencie- 
ment de  l'armée  de  Cromwell,  enlevé  à  la  monarchie 
l'arme  par  laquelle  elle  aurait  pu  établir  et  maintenir 
le  pouvoir  absolu,  il  avait  touché  une  corde  dont  les 
vibrations  trouvèrent  un  écho  dans  toute  l'Europe 
libérale. 

Le  système  du  service  obligatoire  et  personnel  en 
vigueur  dans  la  Prusse  trouvait  alors  peu  d'adhérents 
dans  les  Etats  de  l'Europe  occidentale;  on  s'y  accom- 
modait du  régime  napoléonien  de  la  conscription  avec 
remplacement  et  tirage  au  sort,  excepté  en  Angleterre, 
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OÙ  l'on  avait  gardé  la  vieille  armée  de  volontaires. 
En  Allemagne  même  et  jusqu'en  Prusse,  les  charges 
personnelles  et  pécuniaires  du  service  militaire  com- 
mençaient à  provoquer  le  mécontentement,  surtout 
lorsque,  après  le  début  ministériel  de  Bismarck,  l'aug- 
mentation de  l'armée  prussienne  fut  arrêtée,  contre  la 
volonté  expresse  de  la  Chambre  des  Députés,  avec  le 
seul  assentiment  de  la  Chambre  des  Seigneurs.  L'opi- 
nion s'émut;  dans  les  villes  et  les  villages  on  chanta: 
"La  récolte  est  manquée  et  la  bourse  vidée. 
Mais  toujours  on  prend  plus  de  soldats  pour  Tar- 

[mée."  0 
Cependant  on  n'en  vint  pas  à  l'insurrection.  Sou- 
dain un  revirement  se  fit  dans  les  esprits,  par  suite  de 
la  guerre  de  1866,  lorsque  la  Prusse,  avec  son  armée 
parfaitement  organisée,  contraignit  l'Autriche  et  les 
autres  Etats  allemands  à  une  paix  qui  lui  assura  l'hégé- 
monie en  Allemagne  et  la  mit  au  premier  rang  parmi 
les  grandes  puissances  continentales  de  l'Europe.  L'Al- 
lemagne parut  gagnée  au  militarisme,  et  d'un  seul 
coup,  par  l'épée  de  la  Prusse,  elle  se  voyait  la  route 
ouverte  pour  parvenir  à  l'unité  si  ardemment  désirée 
par  plusieurs.  Dans  la  conscience  de  sa  grande  force, 
elle  était  dévorée  du  désir  de  jouer  désormais  le  pre- 
mier rôle  dans  la  politique  européenne,  rôle  qui  lui 
avait  été  si  longtemps  refusé.  Lorsqu'elle  y  parvint 
quatre  ans  plus  tard,  et  que  la  France,  après  une  série 
d'écrasantes  défaites,  eut  été  obligée  de  céder  une 
partie  de  son  territoire,  il  devint  clair  à  tout  observa- 

^)   ,JDie  Beutel  leer,  die  Ernte  schlecht  geraten,  doch  immer  mehr 
und  immer  mehr  und  immer  mehr  Soldaten", 
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leur  attentif  que  TAUemagne  ne  pourrait  conserver 
sa  brillante  position  que  par  la  crainte  qu'une  force 
militaire  supérieure  en  nombre  et  en  organisation 
inspirait  au  monde  entier. 

Après  1871  s'ouvrit  pour  l'Europe  l'ère  des  arme- 
ments, lorsque  une  à  une  toutes  les  grandes  puissances, 
avec  enthousiasme  ou  à  contre-cœur,  se  mirent  à 
rivaliser  dans  l'augmentation  de  leurs  dépenses  pour 
l'armée  et  la  marine.  C'est  en  vain  qu'en  1898  le  Tsar 
de  Russie  fit  une  tentative  pour  enrayer  dans  sa  pro- 
gression effrayante  l'énorme  acroissement  de  l'appa- 
reil militaire,  au  moyen  d'un  accord  international. 
Elle  échoua  complètement  :  les  considérations  morales 
et  les  raisons  pécuniaires  furent  également  impuissan- 
tes à  vaincre  la  méfiance  réciproque  des  grandes  puis- 
sances. A  la  deuxième  Conférence  de  la  Paix,  le  désar- 
mement ne  fut  cité  que  pour  mémoire.  Ensuite  les 
armements,  surtout  ceux  par  mer,  prirent  une  ex- 
tension que  les  générations  précédentes  auraient  crue 
impossible.  La  génération  présente,  d'ailleurs,  n'a  pas 
non  plus  rêvé  une  guerre  d'un  coût  aussi  fantastique 
que  celle  que  nous  voyons. 

Après  la  guerre  de  1870 — 71,  l'introduction  du  ser- 
vice obligatoire  personnel  et  universel  avait  été  pré- 
conisée dans  tous  les  pays,  comme  une  exigence  im- 
périeuse de  la  défense  nationale.  Quelques-uns  craig- 
naient de  voir  les  intérêts  de  la  société  sacrifiés  à  ceux 
de  l'armée:  pour  organiser  l'armée,  disait  un  orateur 
de  la  Seconde  Chambre  des  Etats-Généraux  des  Pays- 
Bas,  vous  désorganisez  la  société.  Il  est  curieux  sans 
doute  de  constater  que  la  question  du  service  obliga- 

w  12 
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toire  personnel  prit  bientôt  à  tel  point  le  caractère 
d'un  problème  social,  que  les  objections  furent  sans 
peine  écartées  et  que,  dans  les  pays  les  plus  pacifiques, 
elle  fut  résolue  dans  le  sens  d'une  adoption  pure  et 
simple.  La  conviction  de  plus  en  plus  répandue  que  le 
législateur  ne  doit  attacher  aucun  privilège  à  la  posses- 
sion de  la  fortune  a  fait  disparaître  le  remplacement  du 
code  militaire.  Les  adversaires  des  grandes  armées  et 
des  exorbitantes  dépenses  qu'elles  entraînent  ont  lieu  de 
le  regretter  au  point  de  vue  de  la  politique  générale, 
puisque  le  service  personnel  ouvre  la  porte  par  laquelle 
le  service  universel  fait  son  entrée.  Quand  on  abolit  le 
remplacement,  tout  en  conservant  une  force  armée 
peu  nombreuse,  on  crée  dans  la  société,  à  côté  d'un 
grand  nombre  de  privilégiés  exemptés  de  toute  obliga- 
tion militaire,  un  petit  nombre  de  personnes  désignées 
par  le  sort  qui,  dans,  l'âge  oti  elles  doivent  songer  à  con- 
quérir une  situation  sociale,  sont  sérieusement  entravées 
dans  ces  efforts  par  les  devoirs  du  service.  Rien  de  plus 
contraire  à  l'idée  égalitaire  ;  et  ceux  qui  veulent  élimi- 
ner cette  inégalité  ne  peuvent  s'empêcher  de  se  join- 
dre à  ceux  qui  demandent  une  extension  de  la  force 
armée.  C'est  ainsi  que  là  oii  le  service  obUgatoire  per- 
sonnel a  été  introduit,  la  tendance  au  service  universel, 
même  en  dehors  des  cercles  militaires,  devient  de  plus 
en  plus  marquée. 

De  cette  genèse  de  l'accroissement  des  armées  il  sera 
facile  de  dégager  la  conclusion  que  le  désarmement 
n'est  pas  chose  facile,  susceptible  d'être  réalisé  par 
quelques  articles  de  loi  ou  quelques  résolutions.  Il  faut 
qu'il  résulte,  soit  de  l'abolition  du  service  obligatoire 
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personnel,  soit  d*une  diminution  considérable  des 
contingents  annuels,  soit  d'un  raccourcissement  no- 
table de  la  période  d'instruction.  Qu'on  ne  se  laisse  pas 
décourager  dès  l'abord  par  la  considération  des  grands 
inconvénients  que  présente  chacune  de  ces  mesures, 
mais  qu'on  réfléchisse  que  le  désarmements  ne  con- 
cernerait pas  un  seul  pays,  mais  tous  à  la  fois.  Or,  il 
est  indéniable  que,  hors  le  cas  où  le  désarmement 
serait  imposé  de  force  à  un  ou  à  plusieurs  pays  par  une 
puissance  supérieure  victorieuse  —  ce  qui  serait  re- 
grettable, vu  qu'il  aurait  un  effet  contraire  à  celui 
qu'on  en  devra  attendre  s'il  arrive  par  un  commun 
accord  de  toutes  les  puissances,  —  les  inconvénients 
en  question  changent  de  caractère  et  perdent  beaucoup 
de  leur  gravité. 

En  premier  lieu,  en  cas  de  désarmement  général,  le 
service  obligatoire  personnel  se  présente  sous  un  jour 
tout  nouveau.  L'objection  incisive  et  irréfutable  con- 
tre le  remplacement,  c.  à  d.  qu'en  temps  de  guerre  il 
contraint  les  nécessiteux  à  risquer  leur  vie  pour  la 
patrie  et  fournit  aux  gens  fortunés  l'occasion  de  rester 
au  coin  du  feu,  tombe  dès  qu'une  guerre  entre  deux 
Etats  civilisés  devient  aussi  exceptionelle  qu'une 
guerre  intestine.  Car,  si  la  conscience  populaire  désap- 
prouve qu'on  puisse  se  libérer  à  prix  d'argent  de  ses 
devoirs  militaires,  ce  n'est  pas  parce  que  la  vie  de  sol- 
dat comporte  des  privations  et  même  des  dangers  pour 
la  vie  et  la  santé  qu'elle  désire  voir  partagés  à  titre 
égal  par  tout  le  monde;  la  même  chose  s'applique  à 
l'armée  coloniale  et,  quoique  à  un  moindre  degré,  à> 
la  police  et  au  corps  des  pompiers,  et  pourtant  nul  ne 
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songe  à  introduire  dans  ces  services  le  service  obliga- 
toire et  personnel.  Non,  la  considération  qui  a  donné 
naissance  à  la  conviction  populaire  que  nous  avons 
mentionnée,  c'est  que  l'armée  est  appelée  à  remplir 
la  tâche  la  plus  importante,  la  plus  noble  et  en  même 
temps  la  plus  périlleuse  qu'on  puisse  imposer  à  un 
citoyen,  à  savoir  la  défense  de  l'indépendance  de  sa 
patrie  contre  une  agression  étrangère.  Du  moment 
que  celle-ci  n'est  plus  à  redouter,  et  que  l'armée  n'est 
plus  appelée  à  servir  à  la  défense  du  pays,  mais  à  main- 
tenir le  repos  public,  comme  un  auxiliaire  de  la  police 
dans  les  circonstances  extraordinaires,  le  mode  de 
recrutement  par  la  conscription  et  même,  en  cas  de 
besoin,  par  le  tirage  au  sort  et  le  remplacement,  n'ap- 
paraît plus  aussi  contraire  à  l'égalité  des  citoyens 
devant  la  loi.  Au  contraire,  en  égard  à  sa  faible  force 
numérique,  ce  mode  sera  même  réputé  conforme  à  la 
justice.  En  second  lieu,  dès  que  le  désarmement  géné- 
ral a  été  résolu,  les  exigences  auxquelles  devront  sa- 
tisfaire les  armées  et  surtout  celles  des  petits  pays, 
seront  bien  moindres  qu'à  l'heure  qu'il  est.  Si,  par 
exemple,  les  armées  des  grandes  puissances  étaient 
réduites  à  l'effectif  qu'elles  possédaient  au  millieu  du 
siècle  dernier,  les  autres  pourraient  se  contenter  d'un 
effectif  encore  plus  réduit.  Mais  non  seulement  les 
forces  numériques,  mais  aussi  les  exigences  relatives  au 
degré  d'instruction  pourront  être  amoindries,  car  il  est 
à  prévoir  que  le  désarmement  procédera  dans  les  grands 
pays,  au  début  du  moins,  non  par  la  diminution  des 
levées,  mais  par  la  réduction  de  la  période  d'instruc- 
tion. Si  l'on  tient  compte  de  ces  deux  éventualités, 
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la  perspective  d'une  modification  des  lois  militaires 
existantes  parait  moins  chimérique. 

Si,  par  hasard,  à  la  lecture  de  ces  considérations 
sur  un  futur  désarmement,  quelqu'un  hausse  les  épau- 
les et,  avec  un  sourire  incrédule,  parle  de  rêves,  dont  la 
réalisation  ne  sera  vue  d'aucun  regard  humain,  je  ne 
le  tiendrai  pas  pour  un  militariste  incorrigible.  Celui  qui 
a  assisté  aux  événements  de  ces  deux  dernières  années, 
où  dans  tous  les  pays,  belligérants  et  neutres,  le  pou- 
voir militaire  règne  sans  conteste,  pourra  difficilement 
se  figurer  que  les  forces  innombrables  que  ce  pouvoir 
tient  ajourd'hui  sous  ses  ordres  se  réduisent  avant 
peu  à  un  maigre  troupeau.  Celui  qui,  malgré  toute  la 
tristesse  et  l'horreur  qu'il  en  puisse  ressentir,  est  té- 
moin de  l'explosion  des  sentiments  de  haine  entre 
les  nations  de  l'Europe,  sans  exemple  dans  l'histoire 
moderne,  sera  probablement  incapable  d'admettre  que 
cette  haine  puisse  en  peu  de  temps  faire  place  à 
une  confiance  mutuelle  et  à  une  entente  amicale,  qui 
poussent  les  peuples  à  déposer  tranquillement  les 
armes. 

Je  comprends  tout  cela,  mais  je  voudrais  néanmoins 
demander  à  ces  sceptiques:  pouvez- vous  facilement 
vous  imaginer  que  cette  guerre  ne  soit  pas  suivie  d'un 
désarmement  ?  Si  l'on  ne  désarme  pas,  cela  signifie,  il 
ne  faut  pas  se  le  dissimuler:  continuation  des  arme- 
ments actuels  ;  mise  à  la  réforme  sans  doute  d'une  par- 
tie de  la  force  militaire  sous  les  armes,  mais  en  même 
temps  application  de  tout  ce  que  la  guerre  actuelle  a 
enseigné  en  fait  de  massacre  et  de  destruction,  augmen- 
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tation  de  Tamas  prodigieux  de  munitions,  augmenta- 
tion de  l'armée,  construction  de  fortifications  cyclo- 
péennes  et  de  vaisseaux  munis  des  plus  formidables 
engins  de  destruction,  fabrication  d'une  quantité  infi- 
nie d'appareils  d'aviation  et  d'aérostation  de  toute 
forme  et  de  tout  calibre,  et  bien  d'autres  choses  encore. 
L'Europe  si  cruellement  éprouvée  et  ruinée  sera-t-elle 
même  capable  d'exécuter  ce  programme,  et  si  les  gou- 
vernements osent  s'y  aventurer,  les  peuples  le  permet- 
tront-ils? Dans  la  plupart  des  grands  pays  d'Europe 
existe  aujourd'hui  le  suffrage  universel  ou  peu  s'en 
faut,  partant  la  possibilité  pour  les  peuples  de  signifier 
leur  volonté  par  la  voie  légale.  Peut-on  se  figurer  que 
des  représentants,  choisis  par  des  hommes  qui  ont  per- 
sonnellement éprouvé  les  horreurs  de  la  guerre  moder- 
ne, autoriseront  leurs  gouvernements  à  paver  la  route 
qui  mènera  forcément  à  une  guerre  nouvelle,  et  cela 
dans  un  délai  relativement  court  ? 

Les  gouvernements  eux-mêmes  prendront,  selon 
toute  apparence,  une  attitude  hésitante  devant  la  ques- 
tion du  désarmement  ;  pour  deviner  dans  quel  sens  elle 
s'orientera,  il  faudra  savoir  si  c'est  le  ministre  des  fi- 
nances ou  celui  de  la  guerre  qui  jouera  le  premier  rôle. 
Par  le  désarmement,  l'armée  entre  dans  une  condition 
qui,  aux  yeux  des  militaires  naturellement,  est  jugée 
insuffisante  et  défectueuse  ;  par  conséquent  ils  s'oppo- 
seront toujours  à  ce  que  l'armée  descende  au-dessous 
du  niveau  qu'elle  peut  atteindre  et  qu'elle  a  déjà  at- 
teint. Le  gouvernement  et  la  nation  passeront  outre, 
avec  d'autant  moins  de  répugnance  que  le  traité  de 
paix  comporte  des  garanties  plus  sérieuses  pour  les 
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rapports  pacifiques  à  venir  entre  les  Etats  de  notre 
partie  du  monde.  Qu'il  nous  soit  permis  de  le  répéter 
encore  une  fois  :  rien  ne  serait  plus  apte  à  compromet- 
tre ces  rapports  qu'un  désarmement  imposé  par  la  for- 
ce. La  paix  de  Tilsit  en  1807  offre  à  cet  égard  un  exem- 
ple instructif. 

Supposons  toutefois  que  l'éventualité  d'une  paix 
semblable  soit  écartée,  et  que,  par  un  accord  volon- 
taire et  pour  se  donner  des  garanties  mutuelles,  les 
Etats  du  vieux  et  du  nouveau  monde  aient  conclu  sur 
le  pied  d'égalité  un  traité  de  désarmement,  la  question 
se  pose:  Quelle  forme  voudra-t-on  donner  à  ce  désar- 
mement ?  Pour  les  forces  matérielles,  dont  nous  parle- 
rons tout  à  l'heure,  le  problème  est  plus  facile  à  résou- 
dre que  pour  les  forces  vivantes.  En  effet,  pour  celles-ci 
des  difficultés  en  apparence  insurmontables  se  présen- 
tent, qui  ne  pourront  être  vaincues  que  par  la  ferme 
volonté  de  la  majorité  des  gouvernants  de  parvenir  au 
but  désiré.  La  voie  la  plus  directe  serait  sans  doute  de 
s'engager  réciproquement  à  fixer  pour  chaque  Etat  le 
nombre  des  soldats  qu'il  pourra  garder  sous  les  armes, 
mais  cette  mesure  ne  paraît  guère  recommandable;  la 
difficulté,  pour  ne  pas  dire  l'impossibiUté  de  s'assurer 
de  tout  temps  si  le  chiffre  fixé  n'est  pas  dépassé  doit 
à  la  longue  susciter  la  méfiance.  En  outre,  on  pourrait, 
en  exerçant  hors  de  la  caserne  des  hommes  qui  ne  peu- 
vent être  censés  appartenir  à  l'armée  proprement  dite, 
augmenter  le  nombre  des  combattants  possibles,  con- 
trairement aux  fins  de  la  convention.  Ce  qui  enfin  pèse 
le  plus  lourd,  c'est  la  grande  probabilité  que  cette  pres- 
cription nécessiterait  dans  plusieurs  pays  une  modifica- 
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tion  des  lois  ;  et  le  refus  d'un  seul  parlement  d*y  prêter 
la  main  remettrait  tout  en  question. 

L'arrangement  qui  présenterait  le  moins  d'inconvé- 
nients, et  qui  par  conséquent  se  recommanderait  le 
plus,  consisterait  peut-être  à  fixer  pour  chaque  pays 
un  certain  montant  —  en  proportion  avec  la  superficie 
du  territoire  et  le  nombre  des  habitants  —  pour  les 
dépenses  affectées  au  personnel  des  forces  de  terre, 
soldes,  traitements  d'officier,  pensions,  etc.,  et  à  sti- 
puler que  ce  montant  ne  serait  pas  excédé.  Chaque 
gouvernement  serait  libre  alors  de  faire  de  ces  deniers 
l'usage  qu'il  voudrait  .Sans  doute  le  péril  subsisterait 
que  des  sommes  fussent  portées  au  budget  qui,  desti- 
nées en  apparence  à  d'autres  usages,  augmenteraient 
en  réalité  le  montant  convenu,  mais  il  y  a  lieu  de  suppo- 
ser que  non  seulement  le  contrôle  réciproque  des  divers 
Etats,  qui  examineront  les  comptes  publics  l'un  de 
l'autre  avec  des  yeux  d'Argus,  découvrira  bientôt  la 
fraude,  mais  aussi  que,  dans  les  représentations  natio- 
nales des  différents  pays,  il  y  aura  des  membres,  ar- 
dents défenseurs  du  désarmement,  qui  s'opposeront  vi- 
goureusement à  tous  les  efforts  pour  l'éluder,  aussitôt 
qu'ils  s'apercevront  que  leur  gouvernement  risquera 
une  tentative  de  ce  genre. 

Sans  doute  il  faut  regarder  comme  une  grave  limi- 
tation des  pouvoirs  de  l'Etat  d'empêcher  le  gouverne- 
ment de  charger  un  article  du  budget  au-delà  d'un  cer- 
tain maximum,  mais  aujourd'hui  déjà  des  restric- 
tions d'une  portée  plus  grande  ont  été  fixées  par  des 
conventions  et  sont  agréées  par  les  gouvernements  des 
plus  grands  pays.  Un  Etat  se  résigne  généralement  à 
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une  pareille  infraction  à  son  autonomie,  lorsque  la 
mesure  projetée  n'a  chance  de  réussir  que  si  elle  est 
adoptée  par  tous  les  intéressés,  en  vertu  d'un  traité 
international.  Personne  ne  voudra  nier  que  ceci  s'ap- 
plique au  désarmement. 

A  l'égard  des  forces  matérielles,  les  difficultés  pour 
arriver  à  un  accord  sont  bien  moindres  ;  avec  un  peu  de 
bonne  volonté  il  ne  sera  pas  impossible  de  trouver  ici 
des  formules  qui  répondent  au  but  et  qu'il  soit  difficile 
d'éluder.  En  premier  lieu  il  faudra  tenir  compte  des 
vaisseaux  de  guerre,  dont  la  construction  met  si  fort 
aux  abois  les  finances  des  Etats.  Au  moment  de  la 
conclusion  de  la  paix,  il  ne  sera  pas  difficile  de  dresser 
une  liste  des  vaisseaux  de  tout  calibre  en  possession 
des  diverses  puissances;  ensuite  on  fixera ie  nombre  de 
ceux  des  différentes  classes  qu'il  sera  loisible  à  chaque 
Etat  d'entretenir. 

Il  ne  faut  pas  se  dissimuler  qu'une  pareille  fixation 
rencontrera  bien  des  obstacles  ;  il  faudra  surtout  beau- 
coup d'habilité  pour  mettre  d'accord  les  deux  princi- 
paux intéressés.  Mais  espérons  que  dans  les  cercles 
gouvernementaux  anglais,  il  reste  quelque  chose  de 
l'esprit  de  Gladstone,  qui,  lorsque  dans  sa  chambre 
de  malade  avait  pénétré  le  bruit  des  grandioses  projets 
de  flotte  conçus  à  la  suite  des  armements  maritimes  de 
l'Allemagne,  s'écriait  amèrement  :  "l'Angleterre  est  en 
train  de  devenir  un  asile  d'aliénés"!  Il  condamnait 
ainsi  dans  les  termes  les  plus  forts  cette  surenchère 
des  armements  qui  conduirait  fatalement  à  la  ruine; 
et  nous  sommes  convaincus  que,  si  le  peuple  allemand, 
content  de  sa  puissante  position  sur  le  continent,  veut 
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bien  renoncer  à  être  aussi  le  premier  sur  mer,  il  ne  sera 
pas  impossible  d'arriver  à  une  transaction. 

S'il  est  possible  d'arriver  aussi  à  un  accord  au  sujet 
des  ouvrages  fortifiés,  tous  les  gouvernements  qui  ont 
pris  des  engagements  devront  être  intitulés  a  contrôler 
l'observation  de  ces  engagements  chez  les  autres.  Ces 
engagements  tendront  le  plus  souvent  à  ne  pas  faire 
quelque  chose  :  construire  des  fortifications  nouvelles  ; 
quelquefois  à  faire  quelque  chose:  démolir  les  ancien- 
nes. Un  même  droit  de  contrôle  devra  être  donné  —  et 
c'est  là  un  des  desiderata  les  plus  importants  —  lorsqu' 
on  prendra  des  résolutions  à  l'égard  des  armements. 
L'achat  de  nouveaux  canons  ou  fusils,  et  aussi  — '-  à 
moins  qu'on  ne  veuille  les  éliminer  tout  à  fait  du  ma- 
tériel de  guerre  —  de  nouveaux  avions,  ne  pourra  avoir 
lieu  sans  avis  préalable  ;  des  secrets  pour  la  fabrication 
des  armes  ne  seront  pas  admis  ;  une  surveillance  inter- 
nationale des  fabriques  d'armes  et  de  munitions  de 
tous  les  pays  et  une  défense  de  faire  fabriquer  des  en- 
gins de  guerre  en  dehors  de  ces  fabriques  seront  indis- 
pensables. 

Sans  un  revirement  complet  de  l'opinion  en  cette 
matière,  il  ne  faut  pas  compter  sur  la  réalisation  de 
toutes  ces  demandes.  On  observera  pourtant  une 
grande  différence  entre  les  grands  et  les  petits  pays. 
Dans  ces  derniers,  on  trouvera  beaucoup  d'esprits  dis- 
posés à  adopter  d'emblée  tous  ces  arrangements,  mais 
dans  les  grands  pays,  l'immense  majorité  des  militaires 
en  tout  cas  s'y  opposeront  de  toutes  leurs  forces. 
Quand  les  nouvelles  inventions  en  fait  de  science  mili- 
taire ne  seront  plus  réservées  pour  la  défense  nationale, 
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mais  deviendront  la  propriété  commune  de  tous  les 
pays,  beaucoup  de  ceux  qui,  dans  les  grands  pays,  se 
creusent  la  tête  pour  trouver  la  solution  d'une  foule 
de  problèmes  stratégiques,  renonceront  de  guerre  lasse 
à  leurs  recherches  et  expériences.  Des  généraux  et 
leurs  états-majors,  auxquels  il  ne  sera  plus  loisible  d'or- 
ganiser leur  armée  de  façon  qu'elle  surpasse  celles  de 
leurs  voisins,  exécreront  les  restrictions  qu'on  leur 
impose  comme  une  coercition  insupportable.  Là  où 
la  population  elle-même  est  animée  d'un  esprit  mili- 
taire, beaucoup  de  leurs  compatriotes  partageront 
cette  opinion  et  s'opposeront  énergiquement  à  toute 
convention  de  désarmement. 

Il  faut  donc  s'attendre  à  une  résistance  formidable. 
C'est  toutefois  un  phénomène  rassurant  de  voir  que 
les  adversaires  commencent  déjà  à  comprendre  jus- 
qu'à quel  point  la  détresse  occasionnée  par  cette  guerre 
remplit  les  cœurs  de  sentiments  défavorables  à  leurs 
idées.  "Peu  de  gens,  écrit  un  général  autrichien  ^), 
semblent  être  convaincus  que  la  guerre  actuelle  n'est 
pas  un  orage  passager,  auquel  succéderont  comme  par 
le  passé  des  jours  sereins  et  calmes.  A  la  conclusion  de 
la  paix  on  s'attend  à  la  démobilisation,  à  une  réduction 
de  la  force  armée  et  des  dépenses  soi-disant  improduc- 
tives, en  un  mot,  à  un  retour  à  l'ancien  avachissement, 
cette  acagnardise  de  la  paix."  Rien  de  plus  détesta- 
ble selon  lui.  Il  a  l'air  de  croire  que  cette  guerre  sera 
suivie  d'une  période  où  —  même  en  pleine  paix  — 
l'autorité  militaire  aura  la  direction  de  toutes  les  af- 


^)  Freiherr  von  Woinovich,  général  de  l'infanterie.  Deutsche  Revue, 
sept.  191 6. 
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faires  publiques,  surtout  dans  la  politique  étrangère. 
Il  est  sans  doute  plus  grave  qu'un  des  hommes 
d'Etat  les  plus  habiles  de  l'Allemagne,  le  prince  de 
Biilow,  se  soit  prononcé  dans  ce  sens  ^)  ;  il  proclame  sa 
conviction  que  l'empire  allemand,  après  la  guerre,  de- 
vra augmenter  considérablement  ses  armements  sur 
terre  et  sur  mer.  Pour  l'étayer  toutefois,  il  part  d'une 
assertion  que  les  belligérants  trouveront  peu-être 
évidente,  mais  que  les  neutres  n'accepteront  pas  sans 
conteste.  L'Allemagne,  dit  de  Bùlow,  doit  compter  que 
l'exaspération  qui  règne  aujourd'hui  en  France,  en 
Angleterre  et  en  Russie  continuera  après  la  paix.  Je 
comprends  qu'un  homme  d'Etat  d'un  pays  belligérant 
pense  ainsi,  mais  comme  neutre  je  crois  être  autorisé  à 
mettre  en  doute  cette  opinion;  les  haines  attisées  de 
part  et  d'autre,  non  sans  moyens  artificiels,  ne  survi- 
vront pas  longtemps  à  la  paix.  Je  ne  saurais  croire  à  la 
guerre  économique,  dont  on  a  tant  parlé  et  que  tant  de 
gens  redoutent  si  fort,  guerre  qui  —  à  ce  qu'on  dit  — 
éclaterait  après  la  conclusion  de  la  paix  ;  ce  serait  pour 
moi  un  grand  sujet  d'étonnement  s'il  se  trouvait  un 
seul  peuple  disposé  en  pleine  paix  à  acheter  des  objets 
de  première  nécessité  à  des  prix  exorbitants,  pour  le 
seul  plaisir  de  nuire  à  un  autre  peuple.  L'histoire  des 


1)  La  haine  nationale  allumée  par  la  guerre  et  scellée  du  sang  des 
braves  durera  après  la  guerre  jusqu'à  ce  qu'une  autre  tendance  natio- 
nale la  remplace,  L'Allemagne  doit  se  dire  aujourd'hui  que  l'animosité 
qui  règne  en  France,  en  Angleterre  et  en  Russie  se  prolongera  pendant 
la  paix.  La  protection  que  l'Allemagne  trouvera  à  l'avenir  contre  les 
nouveaux  désirs  de  revanche  à  l'ouest,  à  l'est  et  de  l'autre  côté  du 
Détroit  ne  peut  résider  que  dans  sa  propre  puissance  agrandie  (de 
Btilow,  Deutsche  Politik). 
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temps  modernes  nous  apprend  que,  une  fois  la  guerre 
finie  et  les  excitations  à  la  haine  passées,  les  sentiments 
hostiles  se  refroidissent  rapidement. 

Les  Français  et  les  Anglais  après  Waterloo,  les  Prus- 
siens et  les  Autrichiens  après  Sadowa,  les  Russes  et  les 
Japonais  après  la  guerre  furieuse  qu'ils  se  sont  faite,  ne 
sont  pas  restés  ennemis  irréconciliables,  mais  après  un 
temps  plus  ou  moins  long,  sont  devenus  amis  et  alliés. 
L'explication  de  ce  phénomène  n'est  pas  difficile  à 
trouver.  L'homme  déteste  son  semblable  parce  que  ce- 
lui-ci possède  des  qualités  qui  l'irritent  constamment 
ou  qu'il  a  perpétré  des  actes  dont  le  souvenir  ne  pâlit 
qu'après  la  mort  de  l'auteur.  Les  nations  se  haïssent  en 
vertu  de  traditions  historiques,  qui  toutefois  ne  sont 
pas  assez  fortes  pour  faire  taire  la  voix  de  leur  intérêt 
bien  entendu;  quelquefois  ils  le  font  aussi  par  suite 
d'actions  commises  par  leurs  gouvernements,  qui,  lors- 
qu'ils font  place  à  d'autres  animés  d'un  esprit  concilia- 
teur, emportent  avec  eux  les  motifs  de  l'irritation.  Les 
peuples  se  haïssent  encore,  bien  entendu,  pendant  le 
temps  qu'ils  sont  en  guerre  entre  eux,  mais  cette  haine 
ne  dure  généralement  pas  plus  que  l'inimitié  officielle. 

Pourquoi  la  guerre  présente  aurait-elle  un  tout  autre 
effet  que  les  guerres  précédentes,  et  amènerait-elle  des 
dispositions  hostiles  au  lieu  d'une  réconciliation?  Il 
n'est  guère  possible  de  trouver  pour  cela  de  bonnes 
raisons.  Evidemment,  à  la  conclusion  de  la  paix,  toutes 
les  parties  n'obtiendront  pas  tout  ce  qu'elles  avaient 
espéré,  il  est  même  très  probable  qu'aucune  d'elles 
n'obtiendra  tout  ce  qu'elle  avait  espéré.  Aucun  peuple 
(comme  tout  le  fait  prévoir  aujourd'hui)  ne  pourra  se 
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glorifier  d'un  triomphe  complet,  pas  plus  qu'il  ne  se 
trouvera  des  peuples  frustrés  de  tout  point.  Les  re- 
lations ne  seront  pas  celles  de  vainqueurs  à  vaincus  ;  on 
peut  espérer,  par  conséquent,  que  le  sentiment  d'amère 
rancune  qui  médite  constamment  une  revanche  ne 
régnera  après  la  guerre  dans  aucun  pays.  Si  l'on  réflé- 
chit en  outre  que  les  suites  de  l'épuisement  qui  fait 
gémir  tous  les  peuples  de  l'Europe  ne  se  feront  sentir 
dans  toute  leur  étendue  qu'une  fois  la  paix  conclue,  et 
que,  dans  les  pays  actuellement  en  guerre,  la  mémoire 
des  souffrances  éprouvées  restera  gravée  dans  tous  les 
cœurs,  il  n'y  aura  plus  à  mon  avis  de  motifs,  pour 
craindre  que  des  sentiments  belliqueux  reprennent  le 
dessus,  ou  qu'un  gouvernement  qui  voudrait  les  culti- 
ver, y  réussît  aisément.  Bien  au  contraire,  je  suis  tenté 
de  croire  que,  si  la  lutte  se  terminait  par  la  conviction 
que  l'équilibre  des  forces  exclut  la  possibilité  d'une  so- 
lution par  les  armes,  le  moment  sera  très  favorable 
pour  le  désarmement,  à  tel  point  que  l'histoire  des  cent 
dernières  années  n'en  a  pas  vu  de  pareil. 

Le  seul  facteur  qui  décidera  si  ce  moment,  en  cas 
qu'il  arrive,  sera  utilisé,  c'est  la  volonté  des  gouverne- 
ments et  des  hommes  d'Etat  qui  seront  appelés  à 
conduire  les  négociations  pour  la  paix.  La  question  ne 
sera  pas  autant  de  savoir  s'ils  seront  disposés  au  désar- 
mement que  s'ils  le  croiront  possible.  Henri  Heine  a  dit 
un  jour:  "le  diable  n'existe  que  tant  qu'on  y  croit.** 
Cette  boutade  cache  un  sens  profond  ;  elle  contient  une 
vérité  importante.  Celui  qui  considère  le  désarmement 
dans  les  circonstances  actuelles  comme  le  plus  grand 
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bienfait  pour  rhumanité,  mais  déclare  en  même  temps 
que  c'est  un  idéal  irréalisable,  ne  contribuera  pas  beau- 
coup à  sa  réussite.  Celui-là  seul  qui  croit  fermement 
que  les  gouvernements  finiront  par  s'y  plier,  travaillera 
de  tout  son  zèle  à  le  faire  aboutir.  Il  se  contentera  pour 
le  moment  d'un  petit  progrès  :  des  réformes  aussi  con- 
sidérables ne  se  font  pas  d'un  seul  coup,  elles  doivent 
avancer  à  bâtons  rompus.  Même  quand  le  principe  est 
admis,  la  possibilité  d'une  déception  est  toujours  là. 
Cependant,  une  seule  résolution  relative  au  désarme- 
ment adoptée  par  toutes  les  grandes  puissances  serait 
déjà  un  motif  pour  se  réjouir.  Il  y  aurait  alors  lieu  d'es- 
pérer qu'une  opinion  inspirée  par  l'amour  du  prochain 
et  par  le  bon  sens  pousserait  sans  cesse  les  gouverne- 
ments à  persévérer  dans  cette  voie. 

En  Angleterre,  quelques  journaux  ont  plus  d'une 
fois  affirmé  que  cette  guerre  ne  doit  pas  finir  avant  que 
le  militarisme  prussien  n'ait  été  écrasé.  Mais  si  ce  mili- 
tarisme prussien  devait  faire  place  à  un  autre  milita- 
risme, sous  quelque  forme  que  ce  soit,  sa  destruction  se- 
rait de  mince  valeur.  Ce  n'est  pas  la  destruction  du  mi- 
litarisme prussien,  mais  celle  de  n'importe  quel  mili- 
tarisme qui  doit  être  le  résultat  de  cette  guerre,  si  tou- 
tefois il  en  résulte  pour  l'humanité  un  effet  dont  elle 
puisse  bénéficier.  Je  n'entends  pas  ici  par  militarisme 
la  possession  de  grandes  armées  ou  de  grandes  flottes 
en  elle-même,  mais  le  principe  qui  est  à  la  base  de  ces 
armements,  le  principe  que  les  Etats  dans  leurs  rela- 
tions réciproques  puissent  se  faire  justice  par  la  supério- 
rité de  leurs  armes.  Les  gouvernements  qui  prétendent 
appliquer  ce  principe  les  porteront  à  leur  maximum, 
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afin  de  pouvoir  intimider  leurs  voisins  et,  par  la  crainte 
qu'ils  inspirent  ou  par  l'usage  de  leur  force,  extorquer 
tout  ce  qu'ils  veulent.  Bref,  c'est  le  règne  de  la  maxi- 
me: la  force  prime  le  droit. 

Si  Ton  veut,  par  un  désarmement  général,  mettre 
fin  à  ce  régime,  il  faut  que  le  droit  se  substitue  entiè- 
rement à  la  force.  Mais  alors  ce  droit  devra  être  d'une 
si  haute  valeur  que  chacun  le  respecte  et  soit  prêt  à  s'y 
soumettre.  Aucun  désarmement  ne  se  peut  concevoir 
sans  un  tribunal  d'arbitrage  international,  satisfaisant 
aux  plus  hautes  exigences,  où  siègent  les  jurisconsultes 
les  plus  compétents  du  monde  entier  et  qui,  pour  l'in- 
tégrité et  l'impartialité,  soit  au-dessus  de  tout  soupçon. 
Les  parties  devront  pouvoir  influencer  le  choix  des 
arbitres,  ils  ne  devront  pas  être  rebutés  par  les  frais 
exorbitants,  ils  devront  avoir  la  certitude  que  l'arrêt 
soit  rendu  dans  un  délai  qui  ne  soit  pas  trop  long,  sans 
que  par  là  la  préparation  et  l'étude  de  l'affaire  en  litige 
soient  compromises,  en  un  mot  elles  devront  avoir 
une  confiance  absolue  dans  leurs  juges. 

Heureusement  nous  possédons  déjà  une  institution 
qui  rempUt  presque  entièrement  toutes  ces  conditions. 
Ce  n'est  pas  elle  que  le  désarmement  doive  attendre. 
Aussi  les  négociateurs  du  prochain  Congrès  de  la  Paix 
n'auront-ils  aucune  difficulté  à  le  décréter  tout  de 
suite.  Quel  cri  de  joie  s'élèverait  de  l'Amérique  et  de 
l'Europe,  s'ils  avaient  le  courage  de  le  faire! 


DAS  ABRUESTUNGSPROBLEM 

VON 
PROF.  DR.  R.  BRODA,  SCHWEIZ. 

Die  Abriistung  ist  seit  langen  Jahren  das  popu- 
lârste  Schlagwort  der  Friedensbewegung.  Dies  ist 
leicht  verstândlich,  weil  ja  in  der  Friedenszeit  der 
latente  Kriegszustand  zwischen  den  Kulturvôlkem 
im  wesentlichen  nur  in  der  Tatsache  der  Riistungen 
und  in  den  enormen  unproduktiven  Ausgaben,  die 
sie  erforderten,  in  Erscheinung  trat. 

Die  Riistungen  im  wechselseitigen  Einvemehmen 
zu  beschrànken,  musste  danim  als  "praktisches" 
Postulat  gelten  und  in  gleicher  Weise  fur  die  grosse 
Masse,  die  unter  dem  Steuerdruck  seufzte  und  fur 
den  "Realpolitiker**  bestechend  wirken.  Anderer- 
seits  sind  ihr  die  wissenschaftlich  durchgebildeten 
Kreise  der  pazifistischen  Bewegung  stets  mit  grosser 
Skepsis  gegeniibergestanden.  Sie  begriffen  eben,  dass 
die  Riistungen  nicht  eine  primàre  Erscheinung,  son- 
dem  eine  Folge  der  zwischenstaatlichen  Anarchie  — 
mit  ihrem  wechselseitigen  Misstrauen,  ihrer  Unmôg- 
lichkeit,  Vôlkerkonflikte  mit  anderen  Mitteln  als  eben 
der  militàrischen  Riistungen  zu  entscheiden  —  dar- 
stelle.  Auch  die  technischen  Schwierigkeiten  der  Durch- 
fiihrung  mussten  dem  in  die  Frage  nâher  Eindrin- 
genden  sehr  gross  erscheinen.  Ehe  wir  uns  aber  in 
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dièse  Problemstellung  vertiefen  und  das  Môgliche 
vom  Utopischen  zu  scheiden  versuchen,  erscheint 
es  fur  eine  wissenschaftliche  Fundierung  der  Frage 
unumgânglich,  die  verschiedenen  Umweltmôglichkei- 
ten  der  Abrustung  zu  umschreiben,  die  Fàlle  von 
Verwirklichung,  resp-.  von  Verwirklichungsversu- 
chen  in  der  Vergangenheit  kurz  anzudeuten  und  so 
Klarheit  iiber  die  Voraussetzungen,  unter  denen  eine 
gemeinsame  militârische  Abrustung  in  der  Zukunft 
môglich  wâre,  zu  gewinnen. 

Der  dem  Geiste  der  Vergangenheit  nâchstliegende 
Fall  der  Abrustung  war  auf  die  Besiegung  eines  Mili- 
târstaates  und  den  Wunsch  des  Siegers,  sich  durch 
eine  vertragliche  Begrenzung  der  Riistungen  des 
Unterlegenen  vor  kûnftigen  Rachekriegen  zu  sichem, 
begriindet.  Schon  das  Altertum  kannte  solche  Fàlle; 
in  der  Neuzeit  ist  die  Heeresbeschrànkung,  die  Na- 
poléon Preussen  nach  der  Niederlage  bei  Jena  dik- 
tierte,  am  bekanntesten  geworden.  Bekannt  ist  auch, 
dass  Preussen  die  Beschrânkung  seines  stehenden 
Heeres  durch  Einfiihrung  der  allgemeinen  Dienst- 
pflicht  zu  umgehen  verstand  und  —  den  unkontrol- 
lierbaren  Beschrânkungen  der  Riistungen  zum  Trotz 
—  in  einigen  Jahren  waffenmâchtiger  dastand  als  je. 
In  gewissem  Sinne  ist  dieser  historische  Prâzedenz- 
fall  auch  fiir  unser  technisches  Problem  der  Jetzt- 
zeit  lehrreich,  weil  er  die  Schwierigkeiten  der  Kontrolle 
beleuchtet;  vor  allem  aber  sehen  wir,  dass  eine 
erzwungene  Abrustung  Krâfte  des  Widerstandes  und 
der  List  aufspeichert,  die  einen  solchen  Versuch  von 
vom  herein  zum  Scheitem  verdammen. 
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In  der  Gegenwart  ist  auch  emstlich  nur  mehr  von 
gleichzeitiger  Abrûstung  môglicher  Gegner  (wie  mehr- 
mals  in  der  Geschichte  Sûd-Amerikas)  oder  der  gan- 
zem  Kulturwelt  (Vorschlâge  des  Zaren  bei  der  ersten 
Haager  Konferenz)  die  Rede  gewesen  ^).  Der  Zahr 
schlug  allerdings  gleichzeitig  die  Aufrichtung  einer 
intemationalen  Rechtsordnung,  resp.  zumindest  eines 
obligatorischen  Schiedsgerichtsverfahrens  vor.  Weil 
dieser  Plan  aber  im  Wesentlichen  scheiterte,  so  batte 
die  Abrûstung  inmitten  eines  anarchischen  Vôlker- 
zustandes,  der  fiir  die  Entscheidung  von  Konflikten 
zunàchst  nur  die  End-Entscheidung  durch  die  Waffen 
vorsah,  erfolgen  miissen.  Dies  war  unmôglich  und 
der  Plan  ist  darum  auch  von  den  anderen  Staaten 
kaum  emst  genommen  und  nach  kurzer  Débatte, 
mit  Fassung  eines  frommen  Wunsches  fur  die  Zu- 
kunft,  begraben  worden.  Dièse  Problemstellung  gilt 
auch  heute  noch.  Insolange  von  der  Stârke  der  Rus- 
tungen  die  Lebensinteressen  der  Vôlker  abhângen, 
ist  es  naturgegeben,  dass  jedes  Volk  seine  Riistun- 


ï)  Wehberg  erwâhnt  in  seiner  Studie  ..Limitation  des  armements", 
(Brûssel,  1914,  Misch  &  Thron)  eine  ûberraschende  FûUe  von  Abrûs- 
tungsvorschlâgen,  die  z.  Th.  von  machtvoUen  Staatsmânnern,  so  vom 
ôsterreichischen  Kanzler  Kaunitz  (gegenûber  Preussen,  kurz  nach 
dem  7-jàrigen  Kriege)  und  vom  russischen  Kaiser  Alexander  I  bei 
Begrûndung  der  heiUgen  Allianz  ausgingen.  Aile  dièse  Projekte  blie- 
ben  ergebnislos,  ausgenommen  einige  amerikanische  Versuche,  so  die 
Beschrânkung  der  KriegsschiSe  auf  den  kanadischen  Seen  (im  Ein- 
vernehmen  zwischen  den  Vereinigten  Staaten  und  Kanada.  dies  Ab- 
kommen  wird  bereits  seit  einem  Jahrhundert  beobachtet)  und  die 
Beschrânkung  der  Kriegsflotten  auf  dem  Schwarzen  Meer  (nach  dem 
Panser  Frieden  durch  14  Jahre  lang  eingehalten) .  Die  scharfumgrenzte 
Gebietsausdehnung  dieser  Vertrâge  erleichterte  naturgemâss  die  Kon- 
trolle. 
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gen  soweit  als  môglich  auszubauen  sucht  und  jeden 
Versuch  von  aussen,  es  hierbei  zu  beschrânken,  mit 
grôsstem  Misstrauen  betrachtet. 

Freilich  gibt  es  auch  Prâzedenzfâlle,  in  denen  bei 
Fortdauer  eines  Kampfzustandes  doch  gewisse  kost- 
spielige  Kampfmittel  durch  wechselseitige  Verein- 
baning  ausgeschaltet  wurden;  so  stand,  um  einen 
lehrreichen  wirtschaftlichen  Parallelfall  heranzuzie- 
hen,  die  Zuckerindustrie  Deutschlands,  Oesterreichs, 
Frankreichs,  Russlands  und  Italiens  um  die  Wende 
des  Jahrhunderts  in  einem  heftigen  wechselseitigen 
Konkurrenzkampf,  und  jeder  Staat  suchte  die  Ex- 
portmôglichkeiten  seiner  Industrie  dadurch  zu  ver- 
bessem,  dass  er  fiir  jeden  Zentner  Exportzuckers 
eine  hohe  Ausfuhrprâmie  gewâhrte  und  ausserdem  den 
voUen  Betrag  der  Zuckerkonsumsteuer  riickerstattete. 
Amerika  wieder  als  Importland  woUte  es  nicht  mit- 
ansehen,  dass  die  Rohzuckergewinnung  seiner  Ko- 
lonien  durch  den  Prâmienzucker  Europas  verdrângt 
werde  und  erliess  ein  Gesetz,  demzufolge  die  Export- 
prâmien  bei  der  Einfuhr  als  Zollgebiir  zu  erheben 
seien.  So  kam  es  denn  fiir  einige  Zeit,  dass  die  fiir 
die  Steuerzahler  der  europàischen  Rûbenzuckerlân- 
der  drûckenden  Exportprâmien  einfach  in  die  ame- 
rikanische  Staatskasse  flossen.  Schliesslich  drohte 
England,  das  gleichfalls  die  Rohzuckerproduktion  sei- 
ner Kolonien  schûtzen  wollte,  mit  direktem  Einfuhr- 
verbot  fur  Prâmienzucker.  So  trat  denn  in  Briissel 
eine  Konferenz  aller  Import-  und  Exportlânder  zu- 
sammen,  die  tatsàchlich  die  einvemehmliche  "Ab- 
y  rûstung"  der  Riibenzuckerlânder  beschloss,  die  Prâ- 
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mien  aufhob  und  den  Zollschutz  welcher  der  Pro- 
duktion  bessere  Riistung  fiir  den  Export  geben 
mochte,  auf  ein  Hôchstmass  von  6  Franken  pro 
Zentner  beschrânkte.  Der  Konkurrenzkampf  der  Ex- 
portlânder  dauerte  an,  aher  ihre  Rûstungen  hlieben 
vertraglich  heschrànkt  und  eine  in  Briissel  eingesetze 
KontroU-Kommission  sorgte  getreulich  und  fur  lange 
Zeit  fur  die  Einhaltung  dieser  Riistungsbeschrànkung. 

An  sich  ist  es  also,  wie  dièse  Erfahrung  zeigt, 
nicht  der  Natur  der  Dinge  nach  unmôglich,  dass  bei 
Fortdauer  eines  Kampfzustandes  die  Riistungsaus- 
gaben  beschrânkt  werden.  Aber  im  Falle  der  Zucker- 
industrie  lagen  eben  nicht  derartige  Lebensinteressen 
und  Leidenschaften  vor,  wie  beim  militàrischen  Wett- 
kampf  der  Vôlker,  die  Abriistung  war  also  wesent- 
lich  leichter,  als  sie  im  Falle  unseres  Problems  sein 
wiirde. 

Spâter  ist  eine  Vereinbarung  fiir  gleichzeitige  Be- 
grenzung  der  englischen  und  deutschen  Flotten- 
rûstungen  bis  hart  an  die  Verwirklichung  herange- 
diehen.  Sie  scheiterte  im  letzten  Augenblick  an  der 
Unmôglichkeit,  sich  iiber  eine  Formel  fiir  die  dauemde 
Neutralitàt  Englands  gegeniiber  den  festlândischen 
Gegensâtzen  zu  einigen.  Auch  in  diesem  Falle  lag 
jedoch  eine  relativ  leichte  Problemstellung  vor,  weil 
die  Festhaltung  einer  bestimmten  zahlenmâssigen 
Krâftebeziehung  zwischen  den  deutschen  und  engli- 
schen Grosskampfschiffen  relativ  offen  zutage  lag 
und  weil  bei  der  offenbaren  Ueberlegenheit  des  engU- 
schen  Schiffsbaus  England  die  klar  zutage  liegende 
Môglichkeit  besass,  jedem  Bau  deutscher  Schiffe  den 
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Bau  einer  entsprechend  grôsseren  Anzahl  englischer 
Schiffe  folgen  zu  lassen,  die  deutschen  Geldaufwen- 
dungen  also  offenbar  seine  relative  Stârke  gegenûber 
dem  Rivalen  nicht  verbessem  konnten.  Wenn  es 
sich  um  den  ganzen  verwickelten  Komplex  von  Land- 
und  Seeriistungen  aller  Kulturvôlker  handeln  wùrde, 
so  kônnte  von  einer  solchen  evidenten  Unmôglich- 
keit,  einen  eigenen  Stàrkevorteil  zu  erlangen,  nicht 
die  Rede  sein;  tausend  Môglichkeiten,  einen  Vor- 
sprung  durch  technische  Tùchtigkeit  und  List  im 
einzelnen  zu  erlangen,  liessen  sich  nicht  beiseite  schie- 
ben.  Wenn  also  der  Wunsch  aller  Staaten,  den  Nach- 
bar  zu  xiberflugeln,  mit  gleicher  Lebhaftigkeit  wie 
bisher  bestehen  bleibt,  so  erscheint  mir  leider  das 
Gelingen  eines  Planes  fur  gleichzeitige  Abriistung 
der  Kulturstaaten  als  rein  utopisch  und  unmôglich. 

Anders  lâge  die  Problemstellung  erst,  wenn  es  ge- 
lânge,  gleichzeitig  mit  der  Rûstungbeschrânkung  oder 
noch  vor  derselben  eine  internationale  Rechtsordnung 
aufzurichten,  die  Entscheidung  der  Vôlkerkonflikte 
einem  internationalen  Gerichtshof  zu  iiberweisen,  eine 
internationale  Exekutivgewalt  zwecks  Durchset- 
zung  der  Gerichtsentscheidungen  aufzurichten  und 
derselben  hinreichende  militàrische  Machtmittel 
—  sei  es  in  Form  einer  Polizeitruppe,  sei  es  Form 
einer  Berechtigung,  an  die  militàrische  Unterstiit- 
zung  aller  Vertragsstaaten  gegen  jeden  Friedensbre- 
cher  zu  appellieren  —  zur  Verfûgung  zu  stellen.  Dann 
wiirde  der  Besitz  einer  grossen  Militàrmacht  nicht 
mehr  den  einzigen  Schutz  der  Unabhângigkeit  der 
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Staaten  darstellen,  dann  wiirde  er  aufhôren,  ein 
Lebensinteresse  fur  sie  zu  sein,  dann  wûrde 
der  egoistische  Wunsch  nach  Erspamissen  dem  Verlan- 
gen  nach  Verstârkung  der  Rùstungen  in  weitgehen- 
dem  Mass  die  Wage  halten,  dann  kônnte  also  auf 
Behebung des wechselseitigen  Misstrauens  und 
auf  guten  Willen  der  einzelnen  Staaten  fur 
eine  Herabsetzung  der  Rùstungen  gerechnet  werden, 
dann  wiirde  die  Kontrolle  der  Riistungsbeschrànkung 
keinen  uniiberwindlichen   Schwierigkeiten  begegnen. 

Eine  solche  Begrenzung  der  Rùstungen  wâre  dann 
aber  auch  im  Interesse  des  Bestandes  der  intematio- 
nalen  Rechtsordnung  notwendig,  vor  allem  aus  fol- 
genden  Griinden: 

a)  um  den  schwâchem  Staaten  erhôhtes  Vertrauen 
in  den  guten  Willen  der  grôsseren  und  in  ihre  eigene 
Rechtssicherheit  zu  geben; 

b)  weil  die  Rùstungen  und  die  durch  sie  zu  Macht 
und  Einfluss  emporgetragenen  Militârkasten  eine 
natiirliche  Entwickelungstendenz  zur  praktischen  An- 
wendung  der  mit  soviel  angewandter  Wissenschaft 
zusammengetragenen  militàrischen  Machtmittel  be- 
sitzen; 

c)  Um  Pràventivkriege  zu  verhindern. 

Gerade  die  Geschichte  der  letzten  Jahre  zeigt  an 
2  Beispielen,  wiesehr  der  Rûstungwettkampf  zum 
tatsâchlichen  Ausbruch  des  Krieges  beigetragen  hat. 
Zunâchst  blickte  England  mit  Misstrauen  auf  das  An- 
wachsen  der  deutschen  Flottenriistungen,  das  seine 
Seeherrschaft  bedrohte  und  die  Sicherheit  fiir  einen 
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gtinstigen  Ausgang  eines  Seekrieges  von  Jahr  zu  Jahr 
vermindem  musste.  Dies  ist  gewiss  einer  der  Haupt- 
griinde  gewesen,  um  derentwillen  England  sich  mit 
Russland  und  Frankreich  zwecksErhaltung  desGleich- 
gewichts  Deutschland  gegenuber  verband  und  dièse 
Einkreisung  wieder  liess  in  Deutschland  den  Gedan- 
ken  gross  werden,  lieher  in  einem  Augenblick  loszu- 
schlagen,  wo  es  besser  vorhereitet  war  als  die  Gegner,  ah 
auf  die  Vollendung  ihrer  Rûstungen,  spez.  den  Ausbau 
der  strategischen  Bahnen  Russlands  zu  warten.  Auch 
fiir  den  unmittelbaren  Ausbruch  des  Krieges  zwischen 
Deutschland  und  Russland  war  wieder  ein  rustungs- 
technisches  Détail  in  erster  Linie  verantwortlich, 
nàmlich  der  Wunsch  Deutschlands,  den  Vorteil  seiner 
raschern  Mobilisierung  auszunutzen  und  Russland 
nicht  durch  Fortdauer  der  Unterhandlungen  Zeit  fiir 
Vollendung  seiner  Mobilisierung  zu  lassen. 

d)  weil  nur  die  Herabsetzung  der  Rûstungen  einen 
gewissen  Ausgleich  gegeniiber  der  driickenden  Ver- 
pflichtung  fur  die  Verzinsung  der  Kriegsanleihen  ge- 
wâhren  und  vermôge  der  so  gemachten  Ersparnisse 
die  Fortfiihrung  von  Kultur-  und  Sozialpolitik  gestat- 
ten  wurde. 

Aus  diesen  Griinden  wird  es  unumgànglich  notwen- 
dig  sein,  schon  auf  dem  kommenden  Friedenskon- 
gress  die  Frage  der  einvemehmlichen  Rûstungbe- 
grenzung  in  Erwâgung  zu  ziehen.  Grosse  Stimmungs- 
faktoren  werden  zugunsten  einer  positiven  Erledi- 
gung  sprechen  und  gegenuber  den  sonst  stets  sieg- 
reichen  Widerstànden  der  an  grossen  Riistungen  inte- 
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ressierten  Militàrkreise  und  Rûstungsindustriellen 
vielleicht  doch  die  Oberhand  behalten.  Es  wird  im 
wesentlichen  nur  darauf  ankommen,  technische  Me- 
thoden  zu  finden,  um  die  Rtistungsbegrenzung  wirk- 
lich  gleichmàssig  zu  gestalten  und  wirksam  zu  kon- 
trollieren. 

Im  folgenden  soll  versucht  werden,  in  kritischer 
Untersuchung  der  Schwierigkeiten,  welche  sich  einer 
einvemehmlichen  Abriistung  im  einzelnen  entgegen- 
stellen  und  in  Beriicksichtigung  der  Momente,  an 
welche  dieselbe  doch  ankniipfen  kônnte,  einen  Plan 
fur  das  grosse  Werk  zu  entwerfen  u.  zw.  zunàchst  fiir 
die  L  a  n  d  h  e  e  r  e,  dann  fiir  die  S  e  e  f  1  o  1 1  e  n 
und  schliesslich  fiir  die   L  u  f  t  f  1  o  1 1  e  n. 

I.      LANDHEERE. 

Der  Riistungaufwand  der  Vôlker  fiir  die  Zwecke 
der  Landkriegsfiihrung  besteht  erstens  in  der  Be- 
reitstellung  der  entsprechenden  Anzahl  von  Soldaten 
fiir  den  Kriegsdienst,  2.  in  der  Herstellung  von  Waffen 
und  Kriegsmaterial  aller  Art.  Fiir  die  Unterhaltung 
dieser  Soldaten  und  den  Ankauf  des  Kriegsmaterials, 
sowie  fiir  eine  Reihe  anderer  Untemehmungen  — 
wie  den  Bau  von  strategischen  Eisenbahnen  und  Fes- 
tungen  u.  s.  w.  —  hat  das  Kriegsbudget  aufzukommen. 

Eine  Begrenzung  der  Riistungen  kàme  also  in 
Frage  :  a.  fiir  den  zahlenmàssigen  Bestand  des  Heeres, 
b.  fiir  den  Umfang  der  Kriegsmittel,  resp.  es  kônnte 
kumulativ  mit  diesen  beiden  Begrenzungen  oder  aber 
statt  ihrer  das  Kriegsbudget  eingeschrànkt  werden. 
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Aufgabe  der  folgenden  Untersuchung  wird  es  sein, 
festzustellen,  ob  nicht  vielleicht  die  Schwierigkeiten  fiir 
wirksame  Durchsetzung  und  KontroUe  dieser  Be- 
grenzungsmassnahmen  beziiglich  der  3  in  Frage  kom- 
menden  Kategorien  recht  sehr  verschieden  sind  und 
ob  sich  nicht  vielleicht  der  Endzweck  durch  eine  bloss 
teilweise  Erfassung  derselben  erreichen  lâsst. 

Die  militârische  Verfassung  sàmmtlicher  europài- 
schen  Grossmâchte  beruht  auf  der  allgemeinen  Dienst- 
pflicht,  die  wieder  die  Verpflichtung  zum  Dienste 
im  stehenden  Heere  und  zu  einer  Reihe  von  Waf- 
feniibungen  in  der  Reserve  sowie  die  Dienstleistung 
im  Kriegsfalle  in  sich  begreift.  Letztere  kann  hier 
ausser  Beriicksichtigung  bleiben,  weil  wir  uns  ja 
bloss  mit  dem  Problem  der  Riistungen  wâhrend  der 
Friedenszeit  zu  beschàftigen  haben.  Den  Umfang  der 
Heere  im  Falle  eines  ausgebrochenen  Krieges  —  so- 
fem  dieser  Fall  nicht  durch  die  zwischenstaatliche 
Organisation  ausgeschlossen  wird  —  festlegen  zu  wol- 
len,  wâre  ja  offenbar  utopisch. 

Der  Umfang  des  jâhrlichen  Rekrutenkontingents, 
die  Dauer  der  Dienstleistung  im  stehenden  Heer  und  bei 
den  Uebungen  sind  in  allen  europâischen  Staaten  (mit 
Ausnahme  Englands,  das  die  Dienstpflicht  erst  wâh- 
rend des  Krieges  eingefûhrt  hat)  in  genauen  Gesetzen 
geregelt.  Dièse  sind  von  den  Parlamenten  in  ôffent- 
licher  Beratung  gebiUigt  worden.  Die  beziiglichen 
Ziffern  sind  iiberall  verlautbart,  eine  Môglichkeit  der 
Geheimhaltung  vor  dem  Ausland  besteht  nicht. 
Wenn  also  der  Umfang  der  Heere  und  die  Dauer  des 
von  jedem  Soldaten  zu  leistenden  Dienstes  durch 
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internationale  Vereinbarung  begrenzt  wiirde,  so  wàre 
eine  geheime  Durchbrechung  dieser  Festsetzungen 
durch  die  einzelstaatlichen  Regierungen  kaum  tun- 
lich.  Sie  miissten  sonst  auch  ihre  eigenen  Parla- 
mente,  denen  ja  das  Recht  der  Bewilligung  des 
Rekrutenkontingents  zusteht,  tâuschen,  die  eigene 
Presse,  was  in  der  Friedenszeit  doch  nicht  so  leicht 
môglich  ist,  unter  Zensur  stellen,  die  Informations- 
môglichkeiten  der  fremden  Militârattachés  in  einem 
Grade,  der  auch  wieder  mit  den  diplomatischen 
Gepflogenheiten  schwer  vereinbar  wàre,  beschrànken. 
Die  Regierungen  haben  aber  auch  unter  derVor- 
aussetzung,  dass  ihnen  die  internationalen  Exeku- 
tivgewalt  wirklich  Schutz  gegen  Angriffe  zu  verbiirgen 
scheint,  keinen  sehr  starken  Anreiz,  mehr  Soldaten 
anzustellen,  als  ihnen  vertraglich  gestattet  ist.  Denn 
sie  entziehen  ja  damit  der  heimischen  Produktion 
wertvoUe  Kràfte  und  mindem  deren  Konkurrenz- 
fâhigkeit  fur  den  Wirtschaftskampf.  Dies  sei  speziell 
erwàhnt,  weil  es  im  Gegensatz  zu  der  spâter  zu  erôr- 
temden  Problemstellung  bei  der  Herstellung  vervoU- 
kommneter  Kriegsmittel  steht.  Jeder  Staat  hat  den 
instinktiven  wie  auch  bewussten  Wunsch,  Ueber  mo- 
demere  und  vervoUkommnetere  Kriegsmittel,  als  ver- 
altete  zu  gebrauchen,  sein  Geld  Heber  fiir  die  Her- 
stellung der  technisch  vorzùglichsten  als  minderwer- 
tiger  Ware  auszugeben;  jeder  Staat  miisste  also  ein 
Verbot  der  Modemisierung  seiner  Kriegswaffen  oder 
—  wie  man  im  Sprachgebrauch  der  anderen  Seite 
sagen  kônnte  —  der  Herstellung  immer  furchtbarerer 
Mordwerkzeuge    als    einen    peinvollen    Eingriff    in 
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seine  Dispositionsfreiheit  betrachten.  Um  technische 
Erfindungen  praktisch  anzuwenden,  hierzu  bedarf 
die  Heeresleitung  auch  keiner  parlamentarischen  Be- 
willigung.  Sie  ist  nicht  gewohnt,  sich  in  dièse  Ange- 
legenheiten  hineinreden  zu  lassen.  Bei  der  Hôhe  des 
Rekrutenkontingents  jedoch  ist  der  Kriegsminister 
seit  altersher  gewohnt,  mit  parlamentarischen  Wider- 
stànden  zu  rechnen  und  der  neue  internationale  Ver- 
trag  gesellt  sich  also  gewissermassen  diesen  alten 
"Hemmnissen"  zu.  Die  Zahl  der  Soldaten,  die  die 
Nation  ihm  zur  Verfiigung  stellen  soU,  ist  etwas, 
das  er  von  aussen  empfàngt  und  wenn  sie  ihm  infolge 
eines  internationalen  Vertrages  nur  in  begrenzterem 
Masse  geboten  werden  kann,  so  ist  er  eher  geneigt 
sich  damit  abzufinden,  als  mit  einer  Durchkreuzung 
der  inneren  Organisation  seines  Dienstes.  Es  erschiene 
mir  darum  durchaus  môglich  und  wiinschenswert, 
dass  zunâchst  die  Erhôhung  des  Rekrutenkontingents 
und  die  Vermehrung  der  im  stehenden  Heere  und  bei  den 
Uebungen  abzuleistenden  Diensttage  einvernehmlich  un- 
tersagt  werde  und  dann  allmahlich  nach  einem  fest- 
zulegenden  Schliissel  eine  prozentuale  Minderung  bei- 
der  Ziffern  einzutreten  habe. 

Man  hat  von  manchen  Seiten  auch  vorgeschlagen, 
den  Umfang  der  Armeen  in  Beriicksichtigung  von 
Einwohnerzahl  oder  Finanzkraft  der  Staaten  fe^t- 
zulegen.  Aber  dies  wurde  tausend  Empfindlichkeiten 
stôren  und  einer  kiinstUchen  Klassenânderung  der 
einzelnen  Staaten  gleichkommen.  Viel  nàher  liegt  es, 
einfach  den  gegebenen  Stand  der  Dinge  als  Ausgangs- 
punkt  zu  nehmen.  Freilich  nicht  den  Stand  der  Dinge 
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im  Kriege,  die  Einbeziehung  der  ganzen  gesunden 
mànnlichen  Bevôlkerung  in  die  Armée.  WoUte  man  eine 
solche  Grenze  aufstellen,  so  wûrde  sie  allerdings  leicht 
eingehalten  werden,  da  niemand  den  Wunsch  haben 
wiirde,  noch  grôssere  Heere  zu  unterhalten,  als  wâhrend 
der  Kriegszeit.  Aber  ein  solcher  Umfang  der  Armée 
wiirde  selbstverstândlich  die  wirkliche  Leistungsfâhig- 
keit  der  Vôlker  dauemd  lahmlegen.  Man  miisste  also 
auf  den  Stand  der  Dinge  vor  Ausbruch  des  Weltkrieges 
zuriickkommen  und  ihn  als  Maximum  fixieren. 

Eine  Schwierigkeit  ergâbe  sich  bloss  fiir  England, 
weil  dièses  eben  seine  ganze  Kriegsorganisation  wâh- 
rend des  Feldzuges  umgewandelt  hat.  Man  kônnte 
ihm  nicht  zumuten,  zur  geringen  Zahl  der  Divisionen 
seines  alten  Expeditionkorps  zuriickzukehren.  Eine 
Fixierung  auf  Grund  von  Bevôlkerungszahl  und  Fi- 
nanzkraft  wûrde  ihm  jedoch  wieder  derart  grossen 
Spielraum  geben,  dass  damit  eine  dauemde  Verschie- 
bung  des  Mâchtegleichgewichts  zu  ungunsten  seiner 
Gegner,  also  vor  allem  Deutschlands,  verbunden  wâre. 
Eher  scheint  es  môglich,  den  Umfang  seiner  kiinfti- 
gen  Landarmee  in  gleicher  Hôhe  wie  den  der  franzô- 
sischen  Streitmacht  zu  bemessen. 

Freilich  hat  England  (auch  ohne  Irland)  mehr 
Einwohner  und  wesentlich  grôssere  finanzielle  Mittel 
als  Frankreich,  andererseits  ist  der  Prozentsatz  des 
stehenden  Heeres  gegeniiber  der  Gesamtbevôlkerung 
in  Frankreich  vor  dem  Kriege  grôsser  als  in  irgend 
einem  andem  Lande  gewesen,  sodass  bei  Zugrunde- 
legung  dieser  Norm  England  immer  noch  einen  sehr 
betràchtlichen  Spielraum  fur  seine  Heeresmacht  er- 
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hielte.  Durch  Heranziehung  eines  solchen  Masstabes 
wiirde  andererseits  die  heikle  Notwendigkeit  einer 
Abmessung  der  allgemeinen  Kraft  und  Bedeutung 
des  englischen  Volkes  durch  fremde  Richter  ver- 
mieden  werden  kônnen.  Fur  die  englischen  Kolonien 
mit  Mihzsystem  einerseits  (also  Kanada,  Australien, 
Siidafrika  und  Neuseeland)  wie  andererseits  auch  fur 
die  Schweiz  und  Amerika  wàre  freilich  eine  solche 
Festlegung  schwierig.  SoU  und  kann  man  sie  ver- 
hindem,  dem  allgemeinen  Zug  der  Zeit  zu  folgen  und 
zum  System  der  stehenden  Heere  ûberzugehen?  Die 
Schweiz,  vielleicht  auch  Amerika,  wiirden  wohl  aus 
eigenen  Stiicken  davon  absehen.  Aber  in  Australien 
und  Kanada  ist  die  Strômung  sehr  stark.  Eventuell 
mtisste  in  diesem  Ausnahmefall  doch  eine  Begren- 
zung  nach  deduktiven  Gesichtspunkten  gemacht  wer- 
den, etwa  derart,  dass  die  englischen  Kolonien  er- 
mâchtigt  wiirden,  Armeen  jenes  Umfangs,  der  der 
Verhâltniszahl  ihrer  Bevôlkerung  zu  der  Grossbri- 
tanniens  selbst  entspricht,  zu  unterhalten. 

Um  Umgehungen  des  Vertrages  zu  verhindem, 
miisste  femer  auch  der  Bestand  an  Kolonialtruppen 
und  militàrisch  organisierter  Gendarmerie  dem  Um- 
fang  der  stehenden  Heere  hinzugezàhlt  und  die  so  ge- 
wonnene  Ziffer  als  Status  quo  zum  Maximum  fur  die 
Zukunft  erhoben  werden.  Den  Staaten  bliebe  es 
iiberlassen,  ihre  Kolonialtruppen  oder  ihre  Gendar- 
merie zu  erhôhen,  im  Falle  sie  gleichzeitig  den  Be- 
stand ihres  stehenden  Heeres  heruntersetzen. 

Auch  das  Offizierscorps  wâre  einfach  in  der  Ge- 
sammtzif fer  des  stehenden  Heeres  mitzuzàhlen  ;  wollte 
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man  etwa  spezielle  Hôchstsâtze  fur  die  Zahl  der 
Offiziere  festlegen,  so  wurde  man  dem  Versuch,  die 
Offiziere  durch  Personen  des  Mannschaftsstandes  mit 
anderm  Titel,  aber  àhnlichen  Funktionen  zu  ersetzen, 
Tiir  und  Tor  ôffnen.  —  Eventuell  kônnte  man  den 
Staaten  eine  noch  grôssere  Freiheit  in  der  âussem 
Organisation  geben,  indem  man  als  Maximalziffer 
nicht  séparât  den  Umfang  des  stehenden  Heeres  und 
die  Dauer  der  Dienstleistung  bei  den  Uebungen  fixie- 
ren,  sondem  die  Anzahl  der  Tage,  die  aile  Soldaten, 
gleichviel  ob  im  stehenden  Heere  oder  bei  Uebungen 
im  Laufe  eines  Jahres  unter  den  Waffen  verbringen 
wiirden.  Es  bliebe  also  den  Staaten  z.  B.,  freigestellt, 
hunderttausend  Mann  2  Jahre  im  stehenden  Heere  und 
4  Monate  bei  Uebungen  zu  beschàftigen,  oder  aber 
statt  dessen  400.000  Mann  durch  7  Monate  lang  — 
im  Sinne  eines  erweiterten  Milizsystems  —  unter 
den  Fahnen  zu  halten. 

Das  blosse  Verbot,  iiber  den  Heeresstand  vom  i. 
August  1914  hinauszugehen,  wûrde  zunâchst  auch 
in  militârischen  Kreisen  nicht  allzu  drûckend  empfun- 
den  werden.  Ein  "Brotloswerden"  von  Offizieren  in 
grôsserm  Masstabe  wàre  nicht  zu  befiirchten.  Wenn 
fiir  die  Zukunft  auch  nur  eine  jâhrliche  Einschrân- 
kung  von  5  %  verfiigt  wûrde,  so'  vermôchte  dies  in 
absehbarer  Zeit  zu  sehr  wesentlichen  Erspamissen  an 
Menschenkraft  und  Geldanwendung  zu  fiihren  und 
wiirde  doch  keine  erworbenen  Rechte  in  allzu  brûsker 
Weise  durchkreuzen. 

Viel  schwieriger  liegen  die  Dinge,  wie  oben  angedeu- 
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tet,  bei  der  Begrenzung  der  Waffen  und  Kriegsmittel. 
Es  sei  denn,  man  begnûge  sich,  wie  spâter  nàher  aus- 
gefiihrt  werden  soU,  mit  der  Festlegung  der  Summen, 
die  fiir  militârische  Zwecke  ausgegeben  werden  diirfen 
und  begrenze  damit  indirekt  den  Gesammtumfang  der 
Mittel,  die  fiir  die  Erweiterung  und  Modemisierung  der 
Waffen  zur  Verfûgung  stehen. 

Im  einzelnen  den  technischen  Fortschritt  —  âussere 
er  sich  auch  in  noch  so  unsozialer  Richtung  —  unter- 
binden  zu  woUen,  ist  unmôglich.  »)  Keine  Heeresverwal- 
tung  wird  sich  dazu  bequemen,  eine  relativ  langsam 
feuemde  Schnellfeuerkanone  zu  benutzen,  wenn  ihr 
eine  schneller  feuemde  angeboten  wird,  eine  VervoU- 
kommnung  der  Geschosse  zuriickzuweisen,  weil  das 
Ausland  es  ihr  so  befiehlt.  Keine  Heeresverwaltung 
kann  aber  auch  ohne  emsten  Schaden  fremden  Exper- 
ten  EinbHck  in  ihre  Fabrikationsgeheimnisse  gewàh- 
ren  und  ohne  solchen  EinbHck  ist  eine  KontroUe  un- 
môgHch.  Was  dem  Parlamente  und  seiner  Berechti- 
gung  zur  Festlegung  von  Rekrutenkontingent  und 
Kriegsbudget  stets  verschlossen  bheb,  die  Sphâre  der 
intemen  kriegstechnischen  Organisation,  das  muss 
und  wird  auch  dem  Zugrif fe  des  Auslands  verschlossen 
bleiben.  Tausend  Wege  wiirden  sich  finden,  um  dièse 
Gebote  zu  umgehen.  Sehr  scharfsinnig  fiihrt  auch  ein 
iiberzeugter  Pazifist,  Gustav  Spiller  (London),  der 
Generalsekretâr  des  intemationalen  Verbandes  ethi- 
scher  Gesellschaften,  in  der  "Voix  de  l'Humanité"  vom 


*)  Im  einzelnen  wurden  derartige  russische  Antrâge  auf  der  ersten 
Haager  Konferenz  discutiert  (Verbot  neuer  Gewehrmodelle  u.s.w.), 
jedoch  mitt  grosser  Mehrheit  abgelehnt. 
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i6.  August  aus,  dass  es  "âusserst  schwierig  wâre,  die 
Entwicklungsmôglichkeiten  der  einzelnen  Waffen- 
gattungen  zu  berechnen"  und  stiitzt  dièse  Behauptung 
auf  die  Tatsache,  dass  kaum  jemand  vor  dem  Kriege 
eine  klare  Vorstellung  von  den  Môglichkeiten  der  weit- 
tragenden  Geschiitze,  der  schweren  Môrser,  der  Mitrail- 
leusen,  der  Unterseeboote  besessen  habe.  Es  sei  un- 
môglich,  ein  Inventar  dieser  Kriegsmittel  anzufertigen 
und  sie  nach  einem  einheitlichen  Plane  zu  umschrei- 
ben.  Selbst  wenn  man  etwa  die  Zahl  der  Mitrailleusen 
oder  Flugzeuge  dièses  und  jenes  Typs  begrenzen  wollte, 
so  kônnte  man  doch  nicht  Neuerfindungen  verhindem 
und  dièse  wùrden  die  ganze  Problemstellung  verân- 
dem,  bevor  der  Vertrag  auch  nur  rechtsgiltig  wâre. 
Eine  solche  Vereinbarung  wiirde  geradezu  den  Wett- 
lauf  um  neue  Kriegserfindungen  anfeuern  und  jenes 
Moment  im  Bewaffnungsproblem,  das  jeder  Regelung 
widerstrebt,  verstàrken.  Man  miisste  denn  geradezu 
neue  Erfindungen  verbieten  oder  die  Generalstàbe 
zwingen,  sie  sich  wechselseîtig  mitzuteilen.  Das  wiirde 
aber  bedeuten,  dass  sie  sich  wechselseitig  auf  dem 
Laufenden  iiber  ihre  Plane  halten  miissten  —  und  das 
ist  absurd. 

Nun  kônnte  man  ja  einwenden,  die  Vervollkomm- 
nung  der  Kriegsmittel  lasse  sich  nicht  ausschliessen, 
aber  wenigstens  gewisse  greifbare  Tatsachen,  wie  etwa 
die  Zahl  der  Geschiitze,  kônnten  begrenzt  werden. 
Auch  Herr  de  Beaufort,  der  friihere  hollândische  Mi- 
nister  des  Auswàrtigen  und  Ehrenvorsitzender  der  i. 
Haager  Konferenz,  schlâgt  in  einer  interessanten 
Broschiire  vor,  die  Zahl  der  Geschûtze  u.  s.  w.  vertrag- 

lU  i^ 
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lîch  festzulegen.  Auch  das  ist  schwierig.  Denn  eine 
Fixiering  der  Zahl  wiirde  notwendigerweise  zum  Ver- 
suche  fiihren,  die  in  diesem  Rahmen  gestatteten  Ge- 
schûtze  besonders  leistungsfàhig  zu  gestalten,  also  zur 
Herstellung  besonders  grosser  Kaliber  und  "techni- 
scher  Meisterwerke"  fiihren.  Wollte  man  auch  fur  die 
einzehien  Kategorien  von  Geschiitzen  Maximalzahlen 
festsetzen,  so  Uesse  sich  doch  die  technische  Vervoll- 
kommnung  der  Détails  nicht  ausschliessen  und  das 
Ganze  wûrde  zu  einem  unertrâgUchen  Komplex  stân- 
diger  Anfechtungen  und  steten  Misstrauens  fûhren. 
Auch  das  Verbot  gewisser  Kriegsmittel  hat  sich  in  der 
Vergangenheit  nicht  bewâhrt.  Das  Verbot  des  Bom- 
ben-Werfens  aus  Flugzeugen  wurde  aufgehoben,  die 
Beschrânkungen  fur  den  Gebrauch  von  Geschossen, 
die  giftige  Gase  verbreiten,  sind  in  der  Praxis  nicht  be- 
achtet  worden,  der  Gebrauch  brennender  Flùssigkei- 
ten,  giftiger  Gaswolken  usw.  hat  sich  verallgemeinert. 
Der  Krieg  selbst  ist  eben  seiner  Natur  nach  ein  der  ge- 
setzUchen  Begrenzung  und  Humanisierung  widerstre- 
bendes  Gewaltding  ;  ein  K  r  i  e  g  s  r  e  c  h  t  ist  ein 
Widerspruch  in  sich  selbst  und  die  Erfahrungen  dièses 
Krieges,  die  stets  wiederkehrenden  Vorwànde  "dass 
dièse  und  jene  unerlaubten  Kriegsmassregeln  sich  aïs 
Repressahen  rechtfertigen  liessen",  die  UnmôgUch- 
keit,  dièse  Fragen  der  Zulâssigkeit  von  Repressahen 
durch  eine  unparteiische,  iiber  entsprechende  Macht- 
mittel  verfiigende  Instanz  entscheiden  zu  lassen,  ail 
das  sollte  dazu  fûhren,  das  Vôlkerrecht  innerhalb  sei- 
ner môghchen  Grenzen,  d.  i.  des  Friedensrech- 
t  e  s,   zu  belassen  und  das  "Kriegsrecht"  als  solches 
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aufzugeben,  resp.  allenfalls  auf  Gesichtspunkte  der 
Schonung  von  Verwundeten,  also  auf  rein  humanitâre 
Massregeln,  die  die  Interessen  der  Kriegfùhrenden 
nicht  wesentlich  stôren,  zu  beschrânken. 

Lassen  sich  aber  Kriegsmittel  nicht  fur  den  Ernst- 
fall  verbieten,  so  wird  man  es  auf  keine  Art  hindem 
kônnen,  dieselben  insgeheim  auch  wâhrend  der  Frie- 
denszeit  vorzubereiten  und  der  Abrtistungsgedanke  in 
der  Sphàre  der  Kriegsmittel  und  Bewaffnung  wird 
sich  eben  nur  indirekt  durch  Beschrânkung  der  hierfûr 
zur  Verfiigung  stehenden  Geldmittel  verwirklichen  las- 
sen. Dièse  Mittel  empfângt  das  Heer  von  aussen.  Sie 
zu  beschrânken,  braucht  man  nicht  den  unmôglichen 
Versuch  eines  Eingriffs  in  seine  eigene  Dispositions- 
sphàre  zu  untemehmen,  dièse  Mittel  mussten  auch 
bisher  von  den  Parlamenten  bewilligt  werden  und  diè- 
se Bewilligung  unterlag  auch  bisher  ôffentlicher  Dé- 
batte und  KontroUe.  Dièse  Mittel  durch  intemationa- 
len  Vertrag  zu  beschrânken  und  die  Einhaltung  dieser 
bestimmungen  wirksam  zu  kontrollieren,  ist  also  iin- 
schwierig. 

Wieder  kônnte  bei  dieser  Festlegung  der  materiel- 
len  Mittel,  wie  oben  bei  der  Begrenzug  der  "mensch- 
lichen  Mittel"  ausgefuhrt  wurde,  der  Stand  des  Kriegs- 
budgetsfûr  das  Landheer  vom  i.  August  1914  als  Maxi- 
mum fixiert  und  eine  jahrUche  Verminderung  um  5  % 
in  Aussicht  genommen  werden.  Auch  die  von  der  In- 
temationalen  Zentralorganisation  fur  Dauerfrieden 
eingesetzte  hollândische  Kommission  zum  Studium 
der  Abriistungsfrage  kommt  im  wesentUchen  zu  die- 
sem  Beschlussantrage,  das  durch  die  tatsâchliche  Ent- 
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wicklung  erreichte  Kriegsbudget  der  einzelnen  Staaten 
als  Maximalziffer  zu  fixieren  und  fur  die  Zukunft  eine 
graduelle  Minderung  in  Aussicht  zu  nehmen.  Fur 
Grossbritannien  kônnte  wieder  das  franzôsische  Hee- 
resbudget  als  Maximum  festgelegt  werden;  fiir  die 
englischen  Kolonien  eine  Ziffer,  die  dem  Verhâltnis 
ihrer  Bevôlkerung  zu  der  Grossbritanniens  entsprâche. 
Eine  gewisse  Schwierigkeit  erwûchse  aus  der  Gewohn- 
heit  mancher  Staaten,  Posten,  die  eigentlich  ins  Kriegs- 
budget gehôren,  in  andere  Rubriken  des  Gesammt- 
budgets  einzuzeichnen,  z.  B.  die  Kosten  fur  den  Bau 
strategischer  Eisenbahnen  aus  den  Ueberschiissen  der 
Staatsbahnen  zu  bestreiten.  Krasse  Fâlle  miissten 
durch  die  spâter  zu  erôrtemde  Ueberwachungsstelle 
ausgeschaltet  werden  *) .  Was  jedoch  speziell  die  Bahnen 
anbelangt,  kônnte  durch  allgemeine  Uebereinkunft  der 
unbegrenzte  Bau  derselben,  unabhàngig  vom  Kriegs- 
budget, freigegeben  werden.  Indirekt  kommen  diesel- 


*)  So  die  Belastung  von  Gemeindebudgets  mit  Ausgaben  fùr  die 
Rekrutierung.  Oeffentliche  Subscriptionen  fur  militarische  Zwecke 
(etwa  fur  Spezialwaffen,  wie  seinerzeit  fur  die  Flugzeuge)  wâren  in  das 
zu  begrenzende  Kriegsbudget  einzurechnen.  —  Dagegen  kônnte  aus 
humanitâren  Grùnden,  wie  dies  der  bayrische  Landtagsabgeordnete 
Dr.  L.  Quidde  in  seinem  ..Projet  d'un  traité  international  pour  la 
limitation  des  armements"  im  Jahre  191 3  vorschlug,  die  Erhôhung 
von  Pensionen  und  Bezugen  gestattet  werden,  ohne  dass  dièse  Mehr- 
ausgaben  auf  das  Kriegsbudget  angerechnet  wûrden.  Die  seitherigen 
Ereignisse  geben  seinem  Vorschlag  erhôhte  Aktualitat.  Es  wàre  in 
der  Tat  unhuman,  speziell  die  Leistungen  an  die  Kriegsinvaliden 
irgendwie  beschneiden  zu  woUen.  Andrerseits  miisste,  gerade  aus 
humanitâren  Griinden,  festgelegt  werden,  dass  eine  éventuelle  Ernie- 
drigung  solcher  Pensionszahlungen  keineswegs  die  entsprechenden 
Summen  fur  anderweitige  militarische  Verwendung  freiwerden  lasse, 
dass  solche  Erspamisziffem  vielmehr  von  der  Gesammtsumme  des 
zulâssigen  Kriegsbudgets  in  Abzug  gebracht  werden  miissten. 
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ben  ja  doch  stets  auch  Friedensbedurfnissen  zugute. 
Freilich  wâre  damit  eine  gewisse  Begùnstigung  Russ- 
lands  gegeben,  dessen  Wehrmachtsausgestaltung  ja  in 
hphem  Grade  vom  Ausbau  der  Bahnen  abhângt.  Aber 
gerade  Russlands  Truppenzahl  und  Kriegsbudget 
sind  ja  bisher  im  Verhàltnis  zum  Umfang  und  der 
Einwohnerzahl  des  Reiches  stark  unter  jenen  Ziffem 
geblieben,  die  Deutschland  oder  Frankreich  entspre- 
chen  wiirden  und  ohne  eine  einvemehmliche  Begren- 
zung  der  Rûstungen  wurde  Russlands  Ziffer  stârker 
steigen  als  die  der  anderen  Lânder.  Wenn  man  es 
hieran  verhindert,  kann  man  ihm  andererseits  den 
Ausbau  der  Bahnen  zubilligen.  Der  Vorsprung  Deutsch- 
lands,  wie  er  vor  dem  Kriege  bestand,  wiirde  ja 
allerdings  durch  die  dauemde  Festhaltung  der  von 
England  wahrend  des  Krieges  vorgenommenen  Hee- 
res-Umgestaltung  und  durch  dièse  Erleichterung  der 
russischen  MobiUsierung  wegfallen.  Aber  auch  dies  ist 
ein  Phânomen,  das  sich  bereits  wahrend  des  Welt- 
krieges  durch  die  allmahliche  Ausgleichung  des  deut- 
schen  Riistungsvorsprungs  vermôge  der  grôssem  ma- 
teriellen  Hilfsmittel  der  Gegner  vollzogen  hat.  Das  tat- 
sâchliche  Kràfteverhàltnis,  wie  es  sich  am  S  c  h  1  u  s- 
s  e  des  Weltkrieges  darstellen  wird,  wiirde  also  da- 
durch  nicht  zu  ungunsten  einer  der  kâmpfenden  Par- 
teien,  einer  der  kunftigen  Rivalen,  veràndert  werden. 
Indem  so  die  Riistungsbeschrânkung  auf  Umfang 
der  vom  Volkskôrper  abzugebenden  Reserven  an  Men- 
schenkraft  und  Volksvermôgen  beschrdnkt  wiirde,  fiele 
das  Interesse  des  intemationalen  Vertrages  mit  dem 
des  wahrhaften  Patrioten,  welcher  dièse  organischen 
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Volkskrâfte  lieber  zu  Wohlfahrts-  und  Kulturzwecken 
als  zur  Vorbereitung  der  Zerstôning  verwendet  sehen 
môchte,  zusammen;  die  fortschrittlichen  Parteien  der 
Parlamente  wurden  also  zu  Stûtzen  des  Vertrages  wer- 
den. 

Trotzdem  liesse  sich  eine  Gewahrleistung  desselben 
von  aussen  her  zweifellos  nicht  entbehren.  Eine  eigene 
Ueberwachungsstelle  fur  Rûstungsbegrenzung  wâre  im 
Rahmen  der  intemationalen  Exekutivgewalt  zu  er- 
richten;  Inspektoren  aus  neutralen  Lândem  wâren 
ihr  beizugeben,  welche  sich  an  Ort  und  Stelle  sowie 
durch  Einsicht  in  die  Rechnungsabschliisse  der  ein- 
zelnen  Staaten  iiber  die  Einhaltung  der  fixierten  Maxi- 
malziffem  zu  informieren  hâtten.  Ein  Gerichtshof  wàre 
femer  mit  der  Entscheidung  aller  Streitfàlle,  die  sich 
zwischen  seinem  Amte  und  den  Regierungen  der  ein- 
zelnen  Staaten  ûber  Fragen  der  Rûstungsbegrenzung 
ergeben  kônnten,  zu  beauftragen.  Zweckmâssiger  Wei- 
se  kônnte  er  zu  gleicher  Zahl  aus  Delegierten  der  hôch- 
sten  Gerichtshôfe  und  aus  fachmànnisch  gebildeten 
Delegierten  der  Kriegsministerien  zusammengesetzt 
werden.  Da  es  sich  nicht  um  Entscheidung  von  Macht- 
fragen,  sondem  um  tatsâchlichen  Befund,  resp.  reine 
Rechtsfragen  handeln  wûrde,  so  kônnte  von  einer  zah- 
lenmâssig  gesicherten  Position  der  Grossmâchte  abge- 
sehen  werden.  Eventuell  kônnten  sogar  die  Beisitzer 
des  Gerichtshofes  nur  aus  neutralen  Staaten  gewàhlt 
werden,  um  jeden  Verdacht  der  Parteinahme  fur  oder 
wider  die  im  Vordergrunde  des  Wettkampf es  stehenden 
Grossmâchte  auszuschalten.  In  ganz  besonders  wichti- 
gen  prinzipiellen  Fragen,  z.  B.,  hinsichtlich  der  Beur- 
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teilung  der  Jugendwehr  und  Kadettenkorps,  durch 
deren  Erweitening  man  die  Begrenzung  der  stehenden 
Armeen  zu  umgehen  vermôchte,  kônnte  von  seiten  der 
Ueberwachungsstelle  oder  der  interessierten  Mâchte 
selbst  eine  gesetzliche  Regelung,  resp.  Ergânzung  des 
Abrûstungsvertrages  durch  die  zur  Ausbildung  des  Vôl- 
kerrechts  berufenen  Konferenzen  des  Staatenverbandes 
angeregt  werden. 

Im  Zusammenhange  mit  diesen  Festlegungen  dûrfte 
dann  auch  die  Frage  der  Rûstungsindustrie  zur  Bera- 
tung  gelangen.  Von  vielen  Seiten  wird  bekanntlich  ge- 
fordert,  dass  dieselbe  verstaatlicht  werde,  um  damit 
das  finanzielle  Interesse  der  Riistungslieferanten  an  ei- 
ner  Erweitening  der  militârischen  Rûstung  auszu- 
schliessen,  die  Presse  von  komimpierenden  Einflûssen 
zu  befreien  usw.  Auch  finanzielle  Gesichtspunkte  spre- 
chen  fur  Verstaatlichung  ;  viele  Millionen  Erspamisse 
kônnten  zweifellos  durch  sie  zugunsten  der  MiHtârbud- 
gets  gemacht  werden.  Gerade  dies  Moment  muss  je- 
doch  den  wahren  Freund  der  Abrûstung  bedenklich 
stimmen,  Wenn  das  Kriegsbudget  gesetzlich  begrenzt 
wird,  werden  die  Kriegsministerien  ohnehin  auf  Mittel 
und  Wege  sinnen,  un  mit  den  ihnen  zur  Verfiigung  ge- 
stellten  relativ  beschrânkten  Mitteln  doch  môglichst 
viele  und  gute  Waffen  zu  erstellen  und  nahe  wird  es 
ihnen  liegen,  zu  diesem  Zwecke  den  Untemehmerge- 
winn  der  Fabrikanten  auszuschliessen  und  die  Waffen 
in  eigener  Régie  herzustellen.  Man  wird  sie  daran  nicht 
hindem  kônnen  ;  aber  soll  man  wirklich  eine  Méthode, 
welche  die  Herstellung  eines  vergrôsserten  Ausmasses  von 
Kriegsbedarf  erleichtert,  vonseiten  der  Rûstungsgegner 
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durch  internationale  Vereinbarung  erzwingen  ?  Besser 
erscheint  es  mir,  auf  diesem  Felde  keinen  fur  die  eigene 
Sache  zwecklosen  Kampf  zu  suchen,  die  Schwierigkei- 
ten  des  Werkes  und  die  Widerstânde,  die  sich  ihm  ent- 
gegensetzen,  nicht  dadurch  kûnstlich  zu  vermehrea, 
dass  man  in  das  Wespennest  der  am  Riistungswesen 
hângenden  Privatinteressen  sticht  und  der  Abrûstungs- 
sache  damit  weitere  Feinde  erschafft.  Die  Frage  der 
Verstaatlichung  der  Rûstungsindustrie  wâre  also  bes- 
ser aus  dem  intemationalen  Vertrage  fortzulassen  und 
der  Entschliessung  der  einzelstaatlichen  Parlamente  zu 
ûberantworten. 

II.   SEEFLOTTEN. 

Die  Môglichkeiten  einer  Beschrânkung  des  Rekruten- 
kontingents  und  das  Marinebudgets  sind  fur  die  See- 
kriegsmittel  in  gleicher  Weise  wie  fur  die  Streitmittel 
des  Landkrieges  vorhanden.  Es  fragt  sich  nur,  ob  man 
fiir  die  Flotten  nicht  weiter  als  fiir  die  Landarmeen  ge- 
hen  kônne,  ob  die  fur  letztere  unmôgUche  Begrenzung 
der  Bewaffnung  angesichts  der  leichtem  Uebersicht- 
lichkeit  des  Seewesens  doch  môgUch  ist,  resp.  ob  man, 
wenn  schon  nicht  die  Bewaffnung  der  Schiffe,  so  doch 
ihre  Zahl  begrenzen  kônnte  ').  Der  Anreiz  ist  ja  sehr 
gross.  Denn  gerade  im  Wettlaufe  der  Grosskriegsschiffe 
bat  sich  vor  dem  Weltkrieg  der  Rûstungswahn  in  der 
allerschâxfsten  Weise  geâussert. 

Gewiss  kônnte  man  den  Bau  neuer  Schiffe  (oder 

*)  Ein  derartiges  Abkommen  zwischen  den  Vereinigten  Staaten 
und  Kanada,  was  die  kanadischen  Seen  anlangt,  ist,  wie  eingangs 
erwahnt,  seit  dem  Jahre  1817  in  Kraft. 
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den  Bau  von  Schiffen,  deren  Tonnenzahl  ein  gewisses 
Ausmass  iibersteigt)  prinzipiell  untersagen,  res.  bloss 
den  Ersatz  veralteter  Fahrzeuge  nach  Ablauf  gewisser 
festzulegender  Fristen  durch  neue,  weder  grôssere,  noch 
stàrker  bestûckte  Kampfeinheiten  gestatten.  Das 
wûrde  aber  wieder  der  Schwierigkeit  begegnen,  dass 
man  eine  Seemacht  kaum  daran  hindern  kann,  ihr 
bestehendes  Schiffsmaterial  auszubauen,  zu  modemi- 
sieren,  zu  vervollkommnen.  Liesse  sich  auch  bei  den 
Grosskampfschiffen  die  einfache  KontroUe  der  Zahl 
leicht  durchfiihren,  so  wàre  dies  auf  Torpedofahrzeuge 
und  Unterseeboote  ohne  eine  sehr  peinvolles  Miss- 
trauen  dokumentierende  Kontrolle  der  Schiffswerften 
schwer  durchfiihrbar.  Einfacher  erscheint  es  wieder, 
bloss  das  Marinebudget  zu  begrenzen  und  damit  aus 
der  Kontrolle  die  stôrenden  Eingriffe  in  die  interne 
Organisation  des  Seekriegswesens  auszuschalten  und 
dieselbe  nur  auf  dem  so  unendlich  minder  domigen 
Gebiet  der  Geldbewilliging  durch  die  Parlamente  und 
der  Kontrolle  der  Staatsrechnungen  einzusetzen.  So 
bliebe  es  jedem  Staate  unbenommen,  diejenigen 
Schiffseinheiten  zu  bauen,  die  gerade  fiir  seine  Kiis- 
tenkonfiguration  oder  seine  strategischen  Ziele  ent- 
scheidend  wichtig  sind,  z.  B.,  den  wesentlichen  Teil 
des  Budgets  in  Unterseebooten  anzulegen,  wenn  es 
sich  ihm  nur  um  Kiistenverteidigung  und  éventuelle 
Stôrung  des  feindlichen  Handels  handelt  oder  sich  auf 
Grosskampfschiffe  zu  konzentrieren,  wenn  die  Be- 
herrschung  der  See  als  Zweck  der  ganzen  Riistungen 
erscheint. 

Den  Staaten  wiirde  so  die  Empfindung  der  vôlligen 
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Freiheit  belassen  und  die  Begrenzung  des  Budgets 
selbst  wûrde  in  so  hohem  Grade  ihren  eigenen  Wirt- 
schaftsinteressen  zugute  kommen,  dass  sie  dièse  Kon- 
trolle,  resp.  das  Bewusstsein,  dass  sich  dieselbe  ja  in 
gleicher  Weise  auf  die  Riistungen  der  Nebenbuhler 
erstreckt,  eher  als  Woltat  empfinden  wiirden. 

III.      LUFTKRIEGSWESEN. 

Die  bei  §  i  und  2  signalisierten  Schwierigkeiten  einer 
vertraglichen  Begrenzung  der  KriegsmiUel  gelten  in 
gleicher  Weise  auch  fur  den  Luftkrieg.  Gewiss  wâre 
es  an  sich  denkbar,  die  Zahlen  der  lenkbaren  Luft- 
schiffe  und  die  der  Flugzeuge  vertragUch  zu  begrenzen, 
aber  die  Staaten  wûrden  sich  dann  auf  Ausbildung  be- 
sonders  vervollkommneter,  wenn  auch  besonders  kost- 
spieliger  Luftschiffstypen  werfen,  um  angesichts  der 
gebundenen  Quantitàt  den  Gegner  durch  besondere 
Qualitàt  zu  iibertrumpfen.  Ein  wirksam  durchgefûhrtes 
Verbot  des  Bombenwurfes  von  Luftschiffen  wiirde 
freilich  den  Reiz  zur  Ausgestaltung  der  Luftwaffen 
vermindem,  aber  die  Erfahrungen  dièses  Krieges  ha- 
ben  gezeigt,  dass  solche  Verbote,  selbst  wenn  es  sich 
nur  um  den  Schutz  offener  Stâdte  handelt,  unter 
tausend  Vorwànden,  als  "Repressalien"  usw.  umgangen 
werden  kônnen,  wie  die  Bestimmungen  des  Kriegs- 
rechts  iiberhaupt.  Eine  internationale  Exekutivge- 
walt  mit  der  KontroUe  solcher  Kriegsrechtsbestim- 
mungen  zu  betrauen,  wâre  eine  iiberaus  domige  und 
schwierige  Aufgabe  und  keinem  Staate  kônnte  es 
verargt    werden,    wenn    er   solchen    Bestimmungen 
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das  Vertrauen  versagen  und  lieber  seine  eigenen  Luft- 
kriegsmittel  verbessem  wurde.  Die  einzige  praktisch 
durchfûhrbare  Méthode  liegt  wieder  in  der  Begrenzung 
des  Luftkriegsbudgets  und  der  Kontrolle  derselben  an- 
lâsslich  der  Geldbewilligung  in  den  Parlamenten. 

Fassen  wir  ail  dièse  Ueberlegungen  zusammen,  so 
kommen  wir  zu  folgenden  kurzen  Vorschlâgen:  Das 
Ausmass  der  stehenden  Heere  zu  Land  und  Wasser  am 
I.  August  1914  werde  fiir  die  Zukunft  als  Maximum 
festgelegt  und  fur  jedes  weitere  Jahr  eine  Reduktion 
um  5  %  in  Aussicht  genommen,  (Spezielle  Bestim- 
mungen  fiir  England,  das  seine  Rtistung  wahrend  des 
Krieges  umgestaltete).  Desgleichen  werde  das  Heeres-, 
Marine-  und  Luftkriegs^w^^e^  vom  i.  August  1914  als 
Maximum  festgelegt  (mit  5  %iger  alljâhrlicher  Ver- 
minderung),  eventuell  fiir  das  Lw/ifkriegsbudget  —  an- 
gesichts  der  Ausbildung  dieser  Waffe  im  Kriege — eine 
Maximalziffer  festgesetzt,  die  das  Doppelte  des  Stan- 
des  vom  i.  August  1914  betriige. 

Die  Kontrolle  dieser  Festsetzungen  wurde  einer 
internationalen  Ueberwachungsstelle,  die  aus  richter- 
lichen  Delegierten  und  militârischen  Sachverstândi- 
gen  bestiinde,  zu  ûbertragen  ;  deren  Inspektoren  hâtten 
jedoch  von  Eingriffen  in  die  interne  Organisation 
der  einzelnen  Militârstaaten  abzusehen  und  sich  im 
wesentlichen  auf  die  Kontrolle  der  Geld-  und  Mann- 
schaftsbewilligung  durch  die  Parlamente,  der  Staats- 
rechnungsabschliisse  sowie  der  offen  zutage  liegenden 
Momente  des  Mannschaftsbestandes  und  der  Geldbe- 
wegung  zu  beschrânken.  In  prinzipiellen  Fragen  wâre 
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eûiv-Appell  anv  die  gesetzgebenden  Konferenzen  des 
Staatenverbandes  zuzulassen,  resp.  Ergânzungen  des 
Abrûstungsvertrages  von  ihm  vorzunehmen. 

So  kônnte  vicie  Menschenkraft  und  Wirtschafts- 
raacht  fur  kultur-  und  Sozialpolitische  Zwecke  geret- 
tet  und  es  kônnten  viele  fur  die  Bewahrung  des  Frie- 
dens  gefàhrliche  Misstrauenskràfte  ausgeschaltet  wer- 
den. 


VIIL  LIBERTÉ  DES  MERS 


THE  FREEDOM  OF  THE  SEAS 

THE   IMMUNITY  OF   PRIVATE  PROPERTY  AT  SEA  IN 

TIME  OF  WAR 

BY 

MRS.    FANNIE   FERN    ANDREWS,  U.  S.  A. 

If  at  the  close  of  the  présent  war  the  ruling  désire  is 
for  the  establishment  of  a  permanent  peace,  the  exemp- 
tion from  capture  of  private  property  at  sea,  not 
contraband  of  war,  will  receive  favorable  disposition. 
The  freedom  of  the  seas  is  a  necessary  instrument 
of  a  durable  peace. 

Under  existing  law:  (a)  Public  vessels  of  the  enemy 
may  be  captured  or  destroyed,  except  the  following 
when  innocently  employed  : 

1.  Cartel  ships  designated  for  and  engaged  in  exchange  of 
prisoners. 

2.  Vessels  engaged  in  scientific  work. 

3.  Properly  designated  hospital  ships. 

4.  Vessels  exempt  by  treaty  or  spécial  proclamation. 

(b.)  Private  vessels  of  the  enemy  may  be  captured, 
except  the  following  when  innocently  employed: 

1.  Cartel  ships  designated  for  and  engaged  in  exchange  of  pris- 
oners. 

2.  Vessels  engaged  in  religions,  philanthropie,  and  scientific 
work. 

3.  Properly  designated  hospital  ships. 

4.  Small  coast  fishing  vessels. 
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5.  Small  boats  employed  in  local  trade,  e.  g.,  transporting  agri- 
cultural  products. 

6.  Vessels  exempt  by  treaty  or  spécial  proclamation. 

According  to  the  Déclaration  of  Paris  of  1856: 

2.  The  neutral  flag  covers  enemy's  goods,  with  the  exception  of 
contraband  of  war. 

3.  Neutral  goods,  with  the  exception  of  contraband  of  war,  are 
not  liable  to  capture  under  the  enemy's  flag. 

A  blockade  alters  thèse  articles  of  the  Déclaration 
of  Paris,  for  any  ship,  neutral  or  not,  attempting  to 
break  a  blockade,  is  subject  to  capture  with  its  cargo. 
The  Déclaration  of  Paris  bound  only  those  states 
which  signed  it. 

The  United  States  dechned  because  the  govemment 
desired  a  provision  exempting  ail  private  property  at 
sea  from  capture.  In  the  War  of  1898,  the  United 
States  announced  that  she  would  abide  by  thèse  rules, 
and  Spain  made  a  similar  announcement.  The  United 
States  has  for  many  years  advocated  the  exemption 
of  ail  private  property,  not  contraband  of  war,  from 
capture  on  the  high  seas.  At  the  First  Hague  Confér- 
ence the  American  représentatives  were  authorized 
to  propose  to  the  Conférence  the  principle  of  such 
exemption.  Early  in  the  Conférence,  the  American 
Commissioners  found  that  it  would  be  impossible  to 
secure  unanimity  upon  this  question.  The  folio wing 
communication  was  addressed  to  the  Président  of 
the  Conférence: 

"June  20,  1899. 

"To  His  Excellency,  M.  de  Staal,  Ambassador,  etc., 
etc.,  Président  of  the  Peace  Conférence. 

"Excellency,  —  In  accordance   with  instructions  from  their 
Govemment,  the  Délégation  of  the  United  States  désire  to  présent 
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to  the  Peace  Conférence,  through  Your  Excellency  as  its  Président, 
a  proposai  regarding  the  immunity  from  seizure  on  the  high  seas, 
in  time  of  war,  of  ail  private  property  except  contraband. 

"It  is  proper  to  remind  Your  Excellency  as  well  as  the  Confér- 
ence, that  in  presenting  this  subject  we  are  acting  not  only  in  obéd- 
ience of  instructions  from  the  présent  Government  of  the  United 
States  but  also  in  conformity  with  a  poUcy  urged  by  our  country 
upon  the  varions  Powers  at  ail  suitable  times  for  more  than  a 
century. 

"In  the  Treaty  made  between  the  United  States  and  Pnissia  in 
1785  occurs  the  foUowing  clause: 

".Tous  les  vaisseaux  marchands  et  commerçants,  employées  à 
l'échange  des  productions  de  différents  endroits,  et,  par  consé- 
quent, destinés  à  faciliter  et  à  répandre  les  nécessités,  les  commo- 
dités et  les  douceurs  de  la  vie,  passeront  librement  et  sans  être  mo- 
lestés  Et  les  deux  Puissances  contractantes  s'engagent  à 

n'accorder  aucunes  commissions  à  des  vaisseaux  assurés  en  course, 
qui  les  autorisent  à  prendre  ou  à  détruire  ces  sortes  de  vaisseaux 
marchands  ou  à  interrompre  le  commerce.'  (Art.  23.) 

"In  1823  Mr.  Monroe,  Président  of  the  United  States,  after  dis- 
cussing  the  rights  and  duties  of  neutrals,  submitted  the  following 
proposition  : 

"  .Aucune  des  parties  contractantes  n'autorisera  des  vaisseaux 
de  guerre  à  capturer  ou  à  détruire  les  dits  navires  (de  commerce  et 
de  transport),  ni  n'accordera  ou  ne  pubUera  aucune  commision  à 
aucun  vaisseau  de  particuUers  armé  en  course  pour  lui  donner  le 
droit  de  saisir  ou  détruire  les  navires  de  transport  ou  d'interrompre 
leur  commerce.' 

"In  1 854  Mr.  Pierce,  then  Président,  in  a  message  to  the  Congress 
of  the  United  States,  again  made  a  similar  proposai. 

"In  1856,  at  the  Conférence  of  Paris,  in  response  to  the  proposai 
by  the  greater  European  Powers  to  abolish  privateering,  the  Go- 
vernment of  the  United  States  answered,  expressing  its  willingness 
to  do  so,  provided  that  ail  property  of  private  individuals  not  con- 
traband of  war,  on  sea  as  already  on  land,  should  be  exempted 
from  seizure. 

"In  1858,  under  the  administration  of  Mr.  Buchanan,  then  Pré- 
sident, a  Treaty  made  between  the  United  States  and  Bolivia  con- 
templated  a  later  agreement  to  reUnquish  the  right  of  capturing 
private  property  upon  the  high  seas. 

"In  1871,  in  her  Treaty  with  Italy,  the  United  States  again 
showed  adhésion  to  the  same  poUcy.  Article  12  runs  as  foUows: 

"  ,The  High  Contracting  Parties  agrée  that,  in  the  unfortunate 
in  15 
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event  of  a  war  between  them,  the  private  property  of  their  res- 
pective citizens  and  subjects,  with  the  exception  of  contraband  of 
war,  shall  be  exempt  from  capture  or  seizure,  on  the  high  seas  or 
elsewhere,  by  the  armed  vessels  or  by  the  miUtary  forces  of  either 
party  ;  it  being  understood  that  this  exemption  shall  not  extend  to 
vessels  and  their  cargoes  which  may  attempt  to  enter  a  port  bloc- 
kaded  by  the  naval  forces  of  either  party.' 

"It  may  be  hère  mentioned  that  varions  Powers  represented  at 
this  Conférence  hâve  at  times  indicated  to  the  United  States  a  will- 
ingness,  under  certain  conditions,  to  enter  into  arrangements  for 
the  exemption  of  private  property  from  seizure  on  the  high  seas. 

"It  ought  also  to  be  hère  mentioned  that  the  doctrine  of  the 
Treaty  of  1871  between  Italy  and  the  United  States  had  previously 
been  asserted  in  the  Code  of  the  Italian  Merchant  Navy  as  foUows  : 

"  ,La  capture  et  la  prise  des  navires  marchands  d'un  Etat  enne- 
mi par  les  navires  de  guerre  seront  abolies  par  voie  de  réciprocité  à 
l'égard  des  Etats  qui  adoptent  la  même  mesure  envers  la  marine 
marchande  italienne. La  réciprocité  devra  résulter  de  lois  locales, 
de  conventions  diplomatiques,  ou  de  déclarations  faites  par  l'enne- 
mi avant  le  commencement  de  la  guerre.  (Art.  211.) 

"And  in  the  correspondence  with  Mr.  Middleton,  the  Représen- 
tative of  the  United  States  at  the  Russian  Court,  Count  Nesselro- 
de,  80  eminent  in  the  service  of  Russia,  said  that  the  Emperor 
sympathized  with  the  opinions  and  wishes  of  the  United  States, 
and  that,  'as  soon  as  the  Powers  whose  consent  he  considers  as 
indispensable  shall  hâve  shown  the  same  disposition,  he  will  not 
be  wanting  in  authorizing  his  ministers  to  discuss  the  différent 
articles  of  an  act  which  will  be  a  crown  of  glory  to  modem 
diplomacy.' 

"In  this  rapid  survey  of  the  course  which  the  United  States  hâve 
pursued  during  more  than  a  century,  Your  Excellency  will  note 
abundant  illustration  of  the  fact  above  stated — namely,  that  the 
instructions  under  which  we  now  act  do  not  resuit  from  the  adop- 
tion of  any  new  poUcy  by  our  Government,  or  from  any  sudden 
impulse  of  our  people,  but  that  they  are  given  us  in  continuance  of 
a  poUcy  adopted  by  the  United  States  in  the  first  daysofits  exist- 
ence and  earnestly  urged  ever  since. 

"Your  Excellency  will  also  remember  that  this  p>oUcy  has  been 
looked  upon  as  worthy  of  discussion  in  connection  with  better  pro- 
visions for  international  peace,  not  only  by  eminent  statesmen 
and  diplomatists  in  the  active  service  of  varions  great  nations,  but 
that  it  has  also  the  approval  of  such  eminent  récent  authorities  in 
international  law  as  Bluntschli,  Pierantoni,  De  Martens,  Bernard, 
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Massé,  De  Laveleye,  Nys,  Calvo,  Maine,  Hall,  Woolsey,  Field, 
Amos,  and  many  others. 

"We  may  also  recall  to  your  attention  that  the  Institute  of  In- 
ternational Law  has  twice  pronounced  in  its  favor. 

"The  proposition  which  we  are  instructed  to  présent  may  be  for- 
mulated  as  follows: 

"  ,The  private  property  of  ail  citizens  or  subjects  of  the  signatory 
Powers,  with  the  exception  of  contraband  of  war,  shall  be  exempt 
from  capture  or  seizure  on  the  high  seas  or  elsewhere  by  the  armed 
vessels  orby  the  miUtary  forces  of  any  of  the  said  signatory  Powers. 
But  nothing  herein  contained  shall  extend  exemption  from  seizure 
to  vessels  and  their  cargoes  which  may  attempt  to  enter  a  port 
blockaded  by  the  naval  forces  of  any  of  the  said  Powers. 

"  ,La  propriété  privée  de  tous  les  citoyens  ou  sujets  des  Puissances 
signataires,  à  l'exception  de  la  contrabande  de  guerre,  sera 
exempte  en  pleine  mer  ou  autre  part  de  capture  ou  de  saisie  par  les 
navires  armés  ou  par  les  forces  miUtaires  des  dites  Puissances.  Tou- 
tefois cette  disposition  n'imphque  aucunement  l'inviolabilité  des 
navires  qui  tenteraient  d'entrer  dans  un  port  bloqué  par  les  forces 
navales  des  susdites  Puissances,  ni  des  cargaisons  des  dits  navires.* 

"As  regards  the  submission  of  this  question  to  the  Conférence  at 
this  time,  we  most  respectfuUy  présent  the  following  additional 
observations. 

"At  the  second  session  of  the  Conférence  held  on  the  2oth  of 
May,  it  was  decided  in  connection  with  the  establishment  of  the 
three  Commissions  to  which  were  referred  the  various  articles  of 
the  Russian  circular  of  December  30,  1898/January  11,  1899,  as 
follows  : 

"  ,11  est  entendu  qu'en  dehors  des  points  mentionnées  ci-dessus, 
la  Conférence  ne  se  considère  comme  compétente  pour  l'examen 
d'aucune  autre  question.  En  cas  de  doute  la  Conférence  aurait  à 
décider  si  telle  ou  telle  proposition  émise  dans  les  commissions 
rentrerait  ou  non  dans  le  cadre  tracé  par  ces  points.' 

"The  fact  that  we  hâve  received  the  instructions  herein  referred 
to,  from  the  Président  of  the  United  States,  shows  that  the  scope 
of  the  Conférence  was  beheved  by  our  Government  to  be  wide 
enough  to  include  this  question. 

"The  invitation  from  the  Government  of  the  Netherlands  in  res- 
ponse  to  which  we  are  hère  invites  us  as  follows,  'afin  de  discuter 
les  questions  exposées  dans  la  seconde  circulaire  russe  du  30  décem- 
bre 1 898/1 1  janvier  1899,  ainsi  que  toutes  autres  questions  se  ratta- 
chant aux  idées  émises  dans  la  circulaire  du  12/24  Août  1898;  avec 
exclusion,  toutefois,  des  déhbérations  de  tout  ce  qui  touche  aux 
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rapports  politiques  des  Etats  ou  à  l'ordre  de  choses  établi  par  les 
traités.' 

"We  respectfuUy  submit  that  a  rule  of  war  relating  to  the  ame 
lioration  of  its  hardships  as  practised  upon  the  sea  attaches  as 
fairly  to  the  ideas  put  forth  in  the  Russian  circular  of  August  12/24, 

1898,  as  the  stiputaUons  of  the  Geneva  Convention  or  the  Rules  of 
War  relating  to  opérations  on  land  of  the  Brussels  G^nference  of 
1874.  If  the  Russian  circular  of  December  30,  1898/January  11, 

1899,  did  not  specifically  mention  this  question,  the  Government 
of  the  United  States  has  assumed  that  it  was  because  the  Russian 
Government  wished  the  Conférence  to  décide  for  itself  whether  the 
question  should  be  discussed. 

"It  would  certainly  appear  from  the  foregoing  statements  that 
there  is  hère  at  least  a  case  of  doubt  caUing  for  submission  to  the 
Conférence  as  is  contemplated  in  the  resolution  adopted  by  the 
Conférence  on  the  29th  of  May,  and  in  view  of  this  fact  the  Délé- 
gation of  the  United  States  of  America  respectfuUy  request  that 
the  matter  be  submitted  by  Your  Excellency  to  the  proper  Com- 
mission or  to  the  Conférence  itself,  that  it  may  be  decided  whether 
our  proposai  is  among  those  which  should  now  be  considered. 

"In  submitting  this  request  allow  us  to  présent  to  Your  Excel- 
lency the  assurance  of  our  most  distinguished  considération. 

"Andrew  D.  Whitb,  Président. 

"Seth  Low. 

"Stanford  Newel. 

"A.  T.  Mahan. 

"William  Crozier. 

"Frederick  W.  Holls,  Secvetary." 

(Holls'  The  Peace  Conférence  at  The  Hague,  p.  307.) 

This  letter  was  referred  to  the  Second  Committee, 
and  at  a  meeting  of  the  Conférence  on  July  5,  M.  de 
de  Martens  of  Russia  reported  from  this  Committee 
that  it  did  not  consider  itself  compétent  to  take  up 
the  subject,  but  that  the  Committee  had  instructed 
him  to  report  in  favor  of  a  resolution,  expressing  the 
hope  that  the  whole  subject  would  be  included  in  the 
programme  of  a  future  Conférence. 
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Mr.  White  said,  in  speaking  for  the  American  Com- 
mission: 

"In  the  name,  then,  of  the  Délégation  of  the  United  States,  I 
support  the  motion  to  refer  the  whole  question  to  a  future  confé- 
rence. And  in  doing  so  permit  me,  in  the  name  of  the  nation  whi  ch 
I  represent,  to  commend  the  considération  of  this  whole  subject  to 
ail  those  présent  in  this  Ganference,  and  especially  to  the  eminent 
lawyers,  to  the  masters  in  the  science  of  International  Law,  to  the 
statesmen  and  diplomatists  of  the  varions  countries  hère  represen- 
ted,  in  the  hope  that  this  question  may  not  only  be  contained  in 
the  programme  of  the  next  Conférence  which  shall  be  assembled, 
but  that  it  shall  receive  thorough  discussion  based  upon  fuU  exami- 
nation  of  the  many  questions  involved,  and  from  ail  points  of 
view.  The  solution  of  this  great  question  will  be  an  honor  to  ail 
those  who  hâve  participated  or  who  shall  participate  in  it,  and  a 
lasting  benefit  to  ail  the  nations  of  the  earth." 

(Ibid.,  p.  320.) 

Count  Nigra  of  Italy  cordially  supported  the  pro- 
position of  the  Second  Committee,  as  reported  by.  M. 
de  Martens.  He  called  attention  to  the  fact  that  the 
Italian  Government  did  not  only  proclaim  its  respect 
for  private  property  on  the  high  seas  diplomatically, 
but  had  sanctioned  the  principle  in  its  laws.  He  referr- 
ed  particularly  to  an  article  in  the  Treaty  of  Com- 
merce between  Italy  and  the  United  States,  which 
provides,  under  the  reserve  of  reciprocity,  a  récognition 
of  the  inviolability  of  such  property.  He  desired  that 
officiai  notice  should  be  taken  of  this  déclaration. 

Lord  Pauncefote  of  England  annouced  that  in  the 
absence  of  instructions  from  their  Government,  the 
British  delegates  were  obUged  to  abstain  from  voting. 
M.  Bourgeois  of  France  made  a  similar  déclaration 
on  behalf  of  himself  and  his  coUeagues.  Thereupon 
the  report  of  the  Committee  was  adopted  unanimously. 
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The  proposition  was  inserted  in  the  form  of  a  "wish" 
in  the  Final  Act  of  the  First  Hague  Conférence,  as 
follows: 

"5.  The  conférence  expresses  the  wish  that  the  proposai,  which 
contemplâtes  the  déclaration  of  the  inviolability  of  private  pro- 
perty  in  naval  warfare,  may  be  referred  to  a  subséquent  conférence 
for  considération." 
(The  Hague  Conventions  and  Déclarations  of  1899  and  1907,  Scott. 

In  accordance  with  the  Final  Act  of  the  First  Hague 
Conférence,  the  immunity  of  private  property  at  sea 
was  included  in  the  programme  of  the  Second  Hague 
Conférence  in  1907.  The  subject  was  referred  to  the 
fourth  committee. 

Mr.  Choate,  on  June  28,  1907,  deUvered  an  eloqent 
adddress,  in  favor  of  the  immunity  of  private  pro- 
perty at  sea.  (Deuxième  Conférence  Internationale 
de  la  Paix,  Tome  III,.  pp.  750 — 764.)  After  presen- 
ting  the  American  propositon,  expressed  in  almost 
the  same  words  as  in  1899,  Mr.  Choate,  representing 
the  American  délégation,  spoke  of  the  universal  im- 
portance of  the  principle,  saying: 

"This  proposition  involves  a  principle  which  has  been  advocated 
from  the  beginning  by  the  Government  of  the  United  States  and 
urged  by  it  upon  other  nations  and  which  is  most  warmly  cherish- 
ed  by  the  American  people,  and  the  Président  is  of  opinion  that 
whatever  may  be  the  apparent  spécifie  interest  of  our  own  or  of 
any  other  country  for  the  time  being,  the  principle  thus  declared  is 
of  such  permanent  and  universal  importance  that  no  balancing  of 
the  chances  of  problable  loss  or  gain  in  the  immédiate  future  on 
the  part  of  any  nation  should  be  permitted  to  outweigh  the  consi- 
dérations of  common  benefit  to  civihzation  which  call  for  the 
adoption  of  such  an  agreement." 
(Deuxième  Gjnférence  Internationale  de  la  Paix,  Tome  Ill.p.yôô.) 

George  Grafton  Wilson,  Professer  of  International 
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Law  at  Harvard  University,  and  Lecturer  on  Inter- 
national Law  for  United  States  Naval  War  Collège, 
Cambridge,  Mass.,  analyzes  Mr.  Choate's  address  and 
the  subséquent  discussions  as  follows: 

"Mr.  Choate  also  speaks  of  this  doctrine  as  'our 
favorite  proposition,'  'the  traditional  policy  of  the 
United  States,'  and  at  the  same  time  saying,  'I  ought 
most  frankly  to  concède  that  the  United  States  has 
never  been  able  to  put  this  policy  into  practical  ope- 
ration*.  Mr.  Choate  cites  the  opinion  of  statesmen  and 
writers  in  favor  of  exemption  and  argues  that  the 
reasons  for  exemption  of  private  property  on  land 
apply  to  similar  property  at  sea.  He  urges  the  exemp- 
tion. 

First,  on  humanitarian  grounds;  secondly,  we  place  it  on  a 
ground  more  important  still,  of  the  unjustifiable  interférence  with 
innocent  and  legitimate  commerce,  which  concerns  not  alone  the 
nation  to  which  the  ship  belongs,  but  the  whole  civiUzed  world. 
We  insist  upon  our  proposition  in  the  third  place  as  a  direct  ad- 
vance  toward  the  limitation  of  war  to  its  proper  province,  a  contest 
between  the  armed  forces  of  the  States  by  land  and  sea  against 
each  other  and  against  the  public  property  of  the  respective  states 
engaged.  And,  finally,  we  object  to  the  old  practice  and  insist  upon 
our  demand  for  its  abolition  on  the  ground  that  it  is  now  no  longer 
necessary,  and  that  it  tends  to  invite  war  and  to  provoke  new  wars 
as  a  natural  resuit  of  its  continuance. 

(Deuxième  Conférence  Internationale  de  la  Paix,  Tome  III. 

pp.  774—775-) 

"Mr.  Choate  supports  his  position  by  arguments,  so- 
me  of  which  hâve  a  bearing  upon  the  military  signif- 
icance  of  this  doctrine  of  exemption:^; 

Apart  from  ail  historical  and  ethical  points  of  view,  it  may  wel- 
be  claimed  that  there  is  another  strong  ground  in  support  of  the 
immunity  of  private  property  at  sea,  not  needed  for  military  purpol 
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ses,  for  which  we  contend.  From  economical  considérations  it  is  no 
longer  worth  the  while  of  maritime  nations  to  construct  and  main- 
tain  ships  of  war  for  the  purpose  of  pursuing  merchant  ships  which 
hâve  nothing  to  do  with  the  contest.  The  marked  trend  of  naval  war- 
fare  among  ail  great  maritime  nations  at  the  présent  time  is  to 
dispense  with  armed  ships  adapted  to  such  service,  and  to  concen- 
trate  their  entire  resources  upon  the  construction  of  great  battie- 
ships  whose  encounters  with  those  of  their  adversaries  shall  décide 
any  contest,  thus  confining  war,  as  it  should  be,  to  a  test  of 
strength  between  the  armed  forces  and  the  f inancial  resources  of 
the  combatants  on  sea  and  land.  It  is  probable  that,  if  the  truth 
were  known,  there  has  been  an  actual  diminution  by  ail  the  mari- 
time nations  in  the  construction  of  war  vessels  adapted  to  the  pur- 
suit  of  merchantmen,  and,  indeed,  a  sale  or  breaking  up  of  such 
vessels  which  had  been  for  some  time  in  service.  Indeed,  none  of 
the  great  navies  now  existing  could  afiord  to  employ  any  of  their 
great  and  costiy  ships  of  war  or  cruisers  in  the  paltry  pursuit  of 
merchantmen  scattered  over  the  seas.  The  game  would  not  be 
worth  the  candie  and  the  expense  would  be  more  than  any  pro- 
bable resuit. 

This  présents  in  another  form  the  idea  already  referred  to  that 
war  has  corne  to  be,  as  it  should  be,  a  contest  between  the  nations 
engaged  and  not  between  either  nation  and  the  noncombatant  ci- 
tizens  or  individuals  of  the  other  nation,  and  it  results  from  it  that 
the  noncombatant  citizens  should  be  let  alone,  and  that  no  amount 
of  pressure  that  can  be  brought  to  bear  upon  them  will  hâve  any 
serions  effect  in  shortening  the  controversy.  (Ibid.,  p.  777.) 

"Of  the  proposition  that  the  *most  effective  way  of 
preventing  war  is  to  make  it  as  terrible  as  possible/ 
Mr.  Choate,  after  showing  that  the  trend  of  the  Geneva 
and  other  conventions  is  in  the  opposite  direction, 
says  : 

Of  course  there  is  no  truth  or  sanity  in  such  a  brutal  suggestion. 
Our  duty  is  not  to  make  war  as  horrible  as  possible,  but  to  make  it 
as  harmless  as  possible  to  ail  who  do  not  actually  take  part  in  it,  to 
prevent  as  far  as  we  can,  to  bring  it  to  an  end  as  sf)eedily  as  we 
can,  to  mitigate  its  evils  as  far  as  human  ingenuity  can  accomplish 
that  resuit,  and  to  lirait  the  engines  and  instruments  of  war  to 
their  legitimate  use — the  fighting  of  battles  and  the  blockading 
and  protection  of  seacoasts.  (Ibid.,  p.  778.) 
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"Other  arguments  are  also  presented,  and  as  thèse 
constitute  what  is  regarded  as  an  officiai  statement 
of  the  position  of  the  United  States,  the  paragraphs 
concluding  Mr.  Choate's  address  may  be  cited: 

Again,  it  is  urged  that  the  rétention  of  this  ancient  right  of  cap- 
ture and  détention  is  necessary  as  the  only  means  of  bringing  war 
to  an  end.  That  when  y  ou  hâve  destroyed  the  fieets  of  your  enemy 
and  conquered  its  armies  it  has  no  object  in  suing  for  peace  as 
long  as  its  commerce  and  its  communication  by  transportation 
with  other  nations  in  the  way  of  trade  is  left  undisturbed. 

But  this  seems  to  us  to  be  a  purely  fancif ul  and  imaginary  propos- 
ition. The  history  of  modem  wars,  and,  in  fact,  of  ail  wars,  shows 
that  the  décisive  victory  over  an  enemy  by  the  destruction  of  his 
fleets  and  the  defeat  of  his  armies  is  sure  to  bring  about  peace. 
The  test  of  strength  to  which  the  parties  appealed  has  thereby 
been  decided  and  there  is  no  further  object  in  continuing  the  war. 

The  picking  up  or  destruction  of  a  few  harmless  and  helpless 
merchantmen  upon  the  sea,  will  hâve  no  appréciable  efïect  in  re- 
ducing  the  govemment  and  nation  to  which  they  belong  to  sub- 
jection,  if  the  defeat  of  fieets  and  armies  has  not  accomplished  that 
resuit.  Besides,  there  is  a  Umit  to  the  legitimate  right  of  even  the 
Victor  upon  the  seas  for  the  time  being  to  employ  his  power  for 
purposes  of  destruction.  Victory  in  naval  battles  is  one  thing,  but 
ownership  of  the  high  seas  is  another.  In  fact,  rightly  considered, 
there  is  no  such  thing  as  ownership  of  the  seas.  According  to  the 
uni  versai  judgment  and  agreement  of  nations  they  hâve  been  and 
are  always  free  seas — free  for  innocent  and  unofïending  trade  and 
commerce.  And  in  the  interest  of  mankind  in  gênerai  they  must  al- 
ways remain  so. 

Again,  it  has  been  urged  that  the  power  to  strike  at  the  mercan- 
tile marine  of  other  nations  is  a  powerful  factor  in  deterring  them 
from  war  that  the  merchants  having  such  great  interests  involved, 
Uable  to  be  sacrificed  by  the  outbreak  of  war,  will  do  their  utmost 
to  hold  their  government  back  from  provoking  to  or  engaging  in 
hostiUties.  But  this,  we  submit,  is  a  very  feeble  motive. Commerce 
and  trade  are  always  opposed  to  war,  but  hâve  little  to  do  with 
causing  or  preventing  it.  The  vindication  of  national  honor,  acc- 
ident, passion,  the  lust  of  conquest,  revenge  for  supposed  affront, 
are  the  causes  of  war,  and  the  commercial  interests  which  would  be 
put  in  Jeopardy  by  it  hâve  seldom,  if  ever,  been  persuasive  to  pre- 
vent  it. 
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And  as  to  its  continuance  or  terminatioû,  commerce  really  has 
nothing  to  do  with  it.  When  the  military  and  financial  strength  of 
one  side  is  exhausted,  the  war,  according  to  modem  methods,  must 
come  to  and  end,  and  the  noncombatant  mer  chants  and  traders 
hâve  no  more  to  do  with  bringing  about  the  consummation  than 
the  clergymen  and  schoolmasters  of  a  nation. 

Once  more,  it  is  said  that  the  bloodless  capture  of  mer  chant 
ships  and  their  cargoes  is  the  most  humane  and  harmless  employ- 
ment  of  miUtary  force  that  can  be  exercised,  and  that  in  view  of 
the  community  of  interest  in  commerce  to  which  we  hâve  referred 
and  the  practice  of  insurance  in  distributing  the  loss,  the  efEect  of 
such  captures  upon  the  gênerai  sentiment  and  feehng  of  the  nation 
to  which  they  belong  is  most  effective  as  a  means  of  persuading 
their  government  to  make  peace. 

But  we  reply  that  bloodless  though  it  be  it  is  still  the  extrême  of 
oppression  and  injustice  practiced  upon  unoffending  and  innocent 
individuals,  and  that  it  has  no  appréciable  effect  in  reaching  or 
compeUing  the  action  of  the  Government  of  which  the  sufferers 
are  subjects. 

We  appeal,  then,  to  our  fellow  delegates  assembled  hère  from  aU 
nations  in  the  interest  of  peace,  for  the  prévention  of  wax,  and  the 
mitigation  of  its  evils  to  take  this  important  subject  into  serious 
considération,  to  study  the  arguments  that  will  be  presented  for 
and  against  this  proposition,  which  has  already  enUsted  the  sym- 
pathy  and  support  of  the  people  of  many  nations,  to  be  guided  not 
whoUy  by  the  individual  interest  of  the  nations  that  they  repre- 
sent,  but  to  détermine  what  shall  be  for  the  best  interest  of  ail  the 
nations  in  gênerai  and  whether  commerce,  which  is  the  nurse  of 
peace  and  international  amity,  ought  not  to  be  preserved  and  pro- 
tected,  although  it  may  require  from  a  few  nations  the  concession 
of  the  remnant  of  an  ancient  right,  the  chief  value  of  which  has 
long  since  been  extinguished. 

In  the  considération  of  such  a  question,  the  interest  of  neutrals, 
who  constitute  at  ail  times  the  great  majority  of  the  nations,  ought 
to  be  first  considered,  and  if  they  will  déclare  on  this  occasion  their 
adhésion  to  the  humane  and  beneficent  proposition  which  we  hâve 
ofïered,  we  may  rest  assured  that,  although  we  may  failof  unani- 
mous  agreement,  such  an  expression  of  opinion  will  represent  the 
gênerai  judgment  of  the  world  and  will  tend  to  dissuade  those  of  us 
who  may  become  beUigerents  from  any  further  exercise  of  this 
right,  which  is  so  abhorrent  to  every  principle  of  justice  and  fair 
play.  (Ibid.,  p.  778—779) 
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"Replies  to  the  American  proposition,  1907.  —  The 
réception  of  Mr.  Choate's  address  was  most  cordial, 
though  not  ail  the  délégations  were  able  to  accept  its 
conclusions.  Some  of fered  reasons  of  policy,  others  off- 
ered  reasoned  arguments.  While  political  reasons  were 
not  supposed  to  influence  the  deUberations,  it  is  évident 
that  national  conditions  could  not  be  disregarded. 

"A  Colombian  delegate  concluded  a  considérable 
discussion  of  Mr.  Choate's  address  with  the  following 
words: 

Pour  en  finir.  Messieurs,  nous  n'acceptons  pas  la  proposition  de 
M.  Choate  parce  que  nos  conditions  et  nos  circonstances  ne  nous 
permettent  pas  ce  beau  luxe  en  faveur  des  principes  abstraits  de 
la  justice  et  de  l'humanité.  On  peut  être  apôtre  et  chercher  le 
martyre  individuellement  ;  quand  on  représente  un  pays,  on  a  le 
devoir  de  défendre  ses  intérêts  ;  dans  le  cas  présent,  il  s'agit  de  po- 
litique internationale  et  non  pas  de  philanthropie.  (Deuxième  Q)n- 
férence  Internationale  de  la  Paix,  Tome  III,  p.  792.) 

„M.  Renault,  of  the  French  délégation,  maintained 
that  the  analogy  between  war  on  land  and  on  sea  was 
not  complète,  that  the  disturbance  of  the  économie 
life  of  the  community  by  capture  of  merchant  ships 
was  a  means  of  coercion  which  might  prevent  war 
or  hasten  peace,  and  one  could  not  say  it  was  in  a  high 
degree  inhumane.  As  the  ships  may  easily  be  converted 
into  war  vessels,  they  may  constitute  a  potential 
means  of  défense  the  loss  of  which  would  hasten  the 
close  of  hostilities.  M.  Renault  was  opposed  to  the 
ancient  idea  of  prize  money.  He  closes  his  address 
as  f ollows  : 

D'autre  part,  c'est  dans  rint4rêt  général  de  l'Etat  en  même 
temps  que  dans  le  leur  que  les  armateurs  et  chargeurs  des  navires 
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capturés  ont  continué  leurs  opérations  malgré  la  guerre.  H  ne  se- 
rait donc  pas  juste  qu'ils  subissent  seuls  les  conséquences  de  la 
capture.  Aussi  l'idée  que  l'Etat,  dans  son  ensemble,  doit  subir  les 
conséquences  préjudiciables  de  la  guerre,  non  seulement  en  tant 
qu'elles  se  sont  produites  directement  contre  l'Etat  lui-même  et 
ses  établissements,  mais  encore  en  tant  qu'elles  ont  atteint  les 
particuliers,  s'affirme  de  plus  en  plus;  on  peut  différer  sur  les 
moyens  de  la  réaliser,  mais  il  n'y  a  guère  de  doute  sur  le  principe 
lui-même. 

Si  ces  considérations  sont,  comme  nous  le  croyons,  justes,  le 
droit  de  capture  apparaît  comme  une  mesure  dirigée  par  un  Etat 
belligérant  contre  un  autre  état  belligérant,  cette  mesure  faisant 
partie  de  l'ensemble  des  opérations  par  lesquelles  un  Etat  s'efforce 
de  réduire  son  adversaire  à  composition  et  n'ayant  par  elle-même 
aucun  caractère  particulier  de  rigueur.  Il  n'y  a  donc  pas,  suivant 
nous,  de  raison  suffisante  pour  y  renoncer,  tant  que  l'entente  né- 
cessaire à  laquelle  nous  avons  fait  allusion  au  début  et  à  la  for- 
mation de  laquelle  nous  sommes  prêts  à  concourir,  ne  se  sera  pas 
réalisée.  (Ibid.,  p.  794). 

"Sir  Edward  Fry,  of  the  English  délégation,  said: 

Je  demande  la  parole  seulement  sur  un  sujet  de  nos  débats.  Le 
Délégué  américain  que  nous  venons  d'entendre  avec  tant  d'intérêt 
a  beaucoup  parlé  de  la  cruauté  de  l'exercice  du  droit  de  cap- 
turer la  propriété  privée.  A  mon  avis  c'est  un  mal-entendu.  Il  est 
vrai  que  dans  toutes  les  opérations  de  la  guerre,  il  y  a  quelque 
chose  de  barbare,  mais  de  toutes  les  opérations  il  n'y  en  a  pas 
une  qui  soit  aussi  humaine  que  l'exercice  de  ce  droit.  Considérez, 
je  vous  prie,  ces  deux  cas:  l'un,  la  capture  d'un  vaisseau  mar- 
chand sur  mer;  l'autre,  les  opérations  d'une  armée  ennemie.  Dans 
le  premier  cas,  vous  voyez  une  force  majeure  contre  laquelle  il  est 
impossible  de  combattre;  personne  n'est  tué,  même  personne  n'est 
blessé;  c'est  une  affaire  pacifique.  De  l'autre  côté,  qu'est-ce  que 
vous  voyez?  Vous  voyez  le  terrain  désolé,  le  bétail  détruit,  les 
maisons  brûlées,  les  femmes  et  les  enfants  fuyant  devant  les  sol- 
dats ennemis  et  peut-être  des  horreurs  sur  lesquelles  je  voudrais 
garder  le  silence.  Se  plaindre  donc  de  la  capture  des  vaisseaux 
marchands  sur  mer,  et  ne  pas  interdire  la  guerre  sur  terre,  c'est 
choisir  le  plus  grand  des  deux  maux.  (Ibid.  p.  800.) 

"The  delegate  from  the  Argentine  Republic  took  a 
similar  position.  (Ibid,  p.  8io). 
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'* Position  of  Netherlands,  1907.  —  The  Netherlands 
position  in  the  Second  Hague  Conférence  was  that 
H  shared  fuUy  the  sentiments  and  adhered  to  the 
principles  of  inviolability  of  private  property  as  set 
f  orth  by  the  American  délégation  : 

La  délégation  des  Pajrs-Bas  est  favorable  à  toute  proposition 
établissant  le  principe  de  l'inviolabilité  de  la  propriété  privée  sur 
mer. 

Afin  que  la  possibilité  de  transformer  en  temps  de  guerre  des 
navires  de  commerce  en  croiseurs  auxiliares  ne  puisse  être  un  motif 
pour  ne  pas  accepter  ce  principe,  la  délégation  soumet  aux  consi- 
dérations de  la  Commission  la  proposition  suivante: 

Aucun  navire  marchand  ne  peut  être  capturé  par  une  partie  belli- 
gérante pour  le  seul  fait  de  naviguer  sous  pavillon  ennemi  s'il  est 
muni  d'un  passeport  délivré  par  l'autorité  compétente  de  son  pays, 
dans  lequel  passeport  il  est  déclaré  que  le  navire  ne  sera  pas  trans- 
formé en  vaisseau  de  guerre  ni  utilisé  comme  tel  pendant  toute  la 
durée  de  la  guerre.  (Deuxième  Conférence  Internationale  de  la 
Paix,  Tome  III,  p.  1142.) 

"Brazil.  —  The  Brazilian  délégation  was  favorable 
to  assimilating  the  status  of  private  property  at  sea 
to  the  status  of  private  property  on  land.  He  refers  in 
his  proposition  to  the  articles  of  The  Hague  conven- 
tion relative  to  the  laws  and  customs  of  war  on  land  : 

B.  Lorsque  le  capitaine  d'un  navire  ou  d'une  flotte  belligérante 
se  trouvera  dans  la  nécessité  de  réquisitionner,  dans  le  cas  prévu 
à  l'article  23,  lettre  g,  de  la  susmentionné  convention,  c'est-à-dire 
dans  le  cas  où  la  destruction  ou  la  saisie  de  ces  biens  lui  sont  com- 
mandées par  les  exigences  les  plus  impérieuses  de  la  guerre,  un 
vaisseau  de  commerce  ennemi,  sa  cargaison,  ou  une  portion  quel- 
conque de  celle-ci,  la  réquisition  sera  constatée  par  celui  qui  la 
fait  moyennant  des  reçus  délivrés  au  capitaine  du  vaisseau  qu'on 
aura  saisi,  ou  dont  on  aura  saisi  les  marchandises,  avec  tous  les 
détails  possibles  pour  assurer  aux  parties  intéressées  leur  droit  à 
une  juste  indeminité. 

C.  Cette  clause  s'applique  aux  marchandises  neutres,  qui  se 
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trouveront  au  bord  des  vaisseaux  marchands  ennemis  requisitio- 
nés. 

Le  capitaine  du  navire  ou  de  la  flotte  de  guerre,  qui  aura  déter- 
miné la  réquisition,  est  tenu  de  faire  mettre  à  terre,  dans  un  des 
ports  les  plus  proches,  les  officiers  et  l'équipage  du  bâtiment  saisi, 
avec  les  ressources  nécessaires  pour  leur  retour  au  pays  auquel  il 
appartenait. 

"Denmark.  —  Denmark  was  in  favor  of  exemption 
if  it  could  be  by  common  agreement. 

"Belgium.  —  The  Belgian  delegate  submitted  a  set 
of  rules  which  had  in  view  that  private  vesssels  of 
the  enemy  could  be  seized  and  retained  byabelliger- 
ent,  but  were  to  be  restored  at  the  close  of  hostilities. 
The  crews  of  such  vessels  were  to  be  liberated  on 
condition  that  they  would  take  no  part  in  the  war. 

"France.  —  The  French  délégation,  admitting  that 
war  was  not  for  the  profit  of  individuals  and  that  the 
loss  should  not  be  borne  by  individuals,  showed  a 
disposition  to  accept  the  American  proposition  in  case 
of  unanimity.  The  délégation  made  a  reasoned  pro- 
position : 

Considérant  que,  si  le  droit  des  gens  positif  admet  encore  la  lé- 
gitimité du  droit  de  capture  appliqué  à  la  propriété  privée  ennemie 
sur  mer,  il  est  éminemment  désirable  que,  jusqu'à  ce  que  l'entente 
puisse  s'établir  entre  les  Etats  au  sujet  de  sa  suppression,  l'exer- 
cice en  soit  subordonné  à  certaines  modalités. 

Considérant  qu'il  importe  au  plus  haut  point  que,  conformé- 
ment à  la  conception  moderne  de  la  guerre  qui  doit  être  dirigée 
contre  les  Etats  et  non  contre  les  particuUers,  le  droit  de  prise 
apparaisse  uniquement  comme  un  moyen  de  coercition  pratiqué 
par  un  Etat  contre  un  autre  état  ; 

Que,  dans  cet  ordre  d'idées,  tout  bénéfice  particulier  au  profit  des 
agents  de  l'Etat  qui  exercent  le  droit  de  prise  devrait  être  exclu  et 
que  les  pertes  subies  par  les  particuUers  de  chef  des  prises  devraient 
finalement  incomber  à  l'état  dont  ils  relèvent. 

La  Délégation  française  a  l'honneur  de  proposer  à  la  Quatrième 
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Commission  d'émettre  le  vœu  que  les  états  qui  exerceront  le  droit 
de  capture  suppriment  les  part  de  prises  attribuées  aux  équipages 
des  bâtiments  capteurs  et  prennent  les  mesures  nécessaires  pour 
que  les  pertes  causées  par  l'exercice  du  droit  de  prise  ne  restent  pas 
entièrement  à  la  charge  des  particuliers  dont  les  biens  auront  été 
capturés.  (Ibid.,  p.  1148.) 

" Austria-Hungary.  —  The  Austro-Hungarian  délé- 
gation proposed  amendments  to  the  French  form: 

Animée  du  vif  désir  de  voir  terminer  la  discussion  de  la  Quatrième 
Commission  sur  l'inviolabilité  de  la  propriété  privée  ennemie 
sur  mer  par  une  amélioration,  si  légère  fût-elle,  de  l'état  actuel,  et 
estimant  que  le  vœu  proposé  par  la  Délégation  française  renferme 
des  éléments  propres  à  arriver  à  ces  fins,  mais  tenant  compte  tou- 
tefois de  certaines  objections  que  ce  vœu  lui  semble  avoir  rencontré 
de  la  part  d'un  nombre  considérable  des  membres  de  cette  Com- 
mission, la  Délégation  d'Autriche-Hongrie  a  l'honneur  de  proposer 
les  amendements  suivants  dans  le  texte  émis  par  la  Délégation  de 
France: 

(a)  mettre  après  'que  les'  au  lieu  de  ,Etats  qui  exerceront  le 
droit  de  capture'  les  mots  : , Puissances  qui  maintiennent  la  faculté 
de  faire  des  prises'; 

(b)  à  la  place  de  .prennent  les  mesures  nécessaires'  insérer  les 
mots  :  ,s'occupent  à  chercher  un  moyen  praticable'  ;  et 

(c)  au  lieu  de  .du  droit  de  prises'  mettre  ,de  cette  faculté.' 

"Résumé  of  the  Hague  propositions,  1907.  —  The 
président  of  the  commission  having  the  subject  of  the 
immunity  of  private  property  at  sea  under  considér- 
ation at  The  Hague  in  1907  was  M.  de  Martens,  a 
skilled  and  experienced  Russian  diplomat.  He  en- 
deavored  to  give  a  résumé  of  the  varions  propositions 
and  arguments  advanced  before  the  commission.  At 
the  meeting  of  July  17, 1907,  he  spoke  to  the  foUowing 
effect: 

La  proposition  américaine  a  suscité  beaucoup  d'autres  proposi- 
tions; la  question  a  été  posée  en  1899,  elle  a  été  alors  étudiée  par 
la  Première  Conférence  sous  bénéfice  d'inventaire;  huit  années  se 
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sont  passées  depuis,  on  a  donc  eu  le  temps  de  se  préparer  sur  la 
question  qui  semble  aujourd'hui  épuisée.  Il  est  incontestable,  à 
raison  des  propositions  intermédiaires  qui  ont  été  déposées,  que 
l'application  du  principe  de  l'inviolabilité  de  la  propriété  privée  sur 
mer  ne  réunit  pas  l'unanimité  des  suffrages;  ce  n'est  pas  à  la  Com- 
mission qu'il  appartient  de  discuter  les  motifs  qui  peuvent  faire 
valoir  les  différent  Gouvernements,  mais  il  n'en  est  pas  moins 
vrai  que  sur  cette  question  on  rencontre  des  hésitations,  des 
scrupules  et  même  des  craintes.  Les  Etats  ont  évidemmentl  'appré- 
hension d'apporter  une  solution  dont  les  conséquences  leur  sont 
inconnues;  d'entrer  dans  les  ténèbres.  De  nombreux  auteurs  ont 
écrit  sur  le  principe  de  l'inviolabilité  de  la  propriété  sur  mer;  ils 
sont  loin  d'être  d'accord  entre  eux,  même  s'ils  appartiennent  au 
même  pays.  Le  Président  rappelle  qu'on  a  cité  l'ouvrage  qu'il  a 
écrit  il  y  a  quarante  ans  ;  il  était  alors  le  partisan  convaincu  de 
l'inviolabilité,  mais  depuis  cette  longue  époque  il  est  devenu  plus 
circonspect  sur  cette  question  délicate. 

Les  faits  historiques  qui  viennent  à  l'appui  de  la  thèse  améri- 
caine, suggèrent  quelques  observations.  Le  traité  que  la  Prusse  signa 
avec  les  Etats-Unis  en  1785  a  consacré  le  principe  de  l'inviola- 
bihté,  mais  il  faut  se  rapeller  que  ce  traité  fut  signé  par  un  Roi 
philosophe  et  un  Prince  parmi  les  philosophes,  qui  du  reste  n'avaient 
guère  d'illusions  sur  la  portée  pratique  de  leur  accord  ;  car  ils 
savaient  tous  les  deux  qu'une  guerre  entre  leurs  deux  pays  n'était 
guère  probable.  On  a  encore  cité  une  dépêche  qui  fut  adressée  en 
1824  a  M.  Mittleton,  ministre  des  Etats-Unis  à  Pétersbourg  et 
dans  laquelle  le  Comte  Nesselrode  exprimait  toute  sa  sympathie 
pour  le  principe  de  l'inviolabiUté  de  la  propriété  privée  sur  mer. 

Mais  il  faut  prendre  aussi  en  considération  la  dépêche,  datant  de 
la  même  époque,  où  le  Comte  Nesselrode,  écrivant  au  Comte  Pozzo 
di  Borgo,  ambassadeur  de  Russie  à  Paris  exclut  l'éventualité  d'un 
engagement  ferme  dans  une  question  grosse  de  conséquences  qu'on 
ne  pourrait  pas  aisément  calculer.  En  1856,  le  Prince  Gortcha- 
koff  a  également  exprimé  son  énergique  sjrmpathie  pour  l'aboli- 
tion de  la  capture,  mais,  lui  aussi,  a  entrevu  les  difficultés  qu'elle 
suscitait. 

Depuis  1785  jusqu'à  aujourd'hui,  le  principe  que  discute  la  Com- 
ntiission  n'a  été  mis  qu'une  fois  en  appUcation,  pendant  la  guerre 
entre  la  Prusse,  l'ItaUe  et  l'Autriche  en  1866.  Ces  Puissances  ont 
déclaré  au  monde  qu'il  n'y  aurait  pas  de  capture  des  navires  de 
commerce,  mais  cette  guerre  a  été  d'une  si  courte  durée  qu'elle 
ne  peut  être  citée  comme  un  précédent.  L'argument  le  plus  con- 
cluant que  l'on  a  mis  en  avant  a  été  la  différence  du  régime  qui 
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pendant  la  guerre  régit  la  propriété  sur  terre  et  la  propriété  sur 
mer,  mais  cet  argument  repose  sur  un  malentendu.  La  Conférence 
de  1899  a  fondé,  pour  ainsi  dire,  une  société  d'assurances  mutu- 
elles contre  les  abus  de  la  force  pendant  la  guerre  sur  terre  ;  néan- 
moins si  on  les  compare  avec  ceux  de  la  guerre  sur  mer,  ils  sont 
bien  plus  terribles.  Que  le  territoire  soit  ou  ne  soit  pas  occupé  par 
l'ennemi,  quoique  le  pillage  soit  aujourd'hui  interdit,  les  nécessi- 
tés militaires  que  reconnaissent  les  articles  47,  48,  etc.  de  la  Con- 
vention de  1899,  pèsent  d'un  poids  très  lourd  sur  le  paysan  comme 
sur  le  propriétaire,  elles  les  infligent  non  seulement  des  souffrances 
morales  mais  des  souffrances  matérielles  que  les  conventions  ne 
peuvent  pas  supprimer  au  moment  où  la  force  prime  le  droit  même. 
Si  l'on  n'admet  pas  le  principe  de  l'inviolabilité  de  la  propriété 
privée  sur  mer,  les  particuliers  ont  de  nombreux  moyens  pour 
échapper  aux  conséquences  de  la  guerre;  ils  peuvent  notamment 
vendre  leurs  navires  et  les  reconstruire  à  la  fin  des  hostiUtés.  Leur 
situation  deviendra  bien  plus  favorable  si  l'on  supprime  le  droit  de 
capture  ;  elle  sera  même  privilégiée,  puisque  leurs  affaires  augmen- 
teront et  se  feront  au  détriment  des  entreprises  continentales  pa- 
ralysées par  l'invasion.  C'est  à  la  Commission  d'examiner  sous  tous 
ses  côtés  la  décision  qu'elle  va  prendre  en  se  conformant  aux  in- 
structions que  les  Délégués  ont  reçues  de  leurs  Gouvernements. 

Le  Président  termine  ainsi  son  discours: 

Tel  est,  Messieurs,  l'exposé  impartial  de  toute  la  question  sur 
laquelle  vous  allez  vous  prononcer.  En  vous  présentant  cet  exposé 
des  faits  historiques  et  des  considérations  documentées,  je  n'avais 
nullement  l'intention  ni  d'influencer  votre  vote,  ni  de  me  pronon- 
cer personnellement  contre  la  prise  en  considération  de  la  proposi- 
tion (Annexe  10)  de  la  Délégation  des  Etats-Unis  d'Amérique.  Je 
ne  veux  nullement  prendre  parti  ni  pour  ni  contre  la  proposition 
américaine.  Mon  devoir  de  Président  de  cette  Commission  m'im- 
posa d'éclaircir  le  terrain  sur  lequel  nous  nous  trouvons  et  de  con- 
tribuer de  mes  faibles  forces  à  une  complète  orientation  sur  tous  les 
principaux  faits  et  arguments  développés  devant  vous  sur  cette 
très  intéressante  et  très  comphquée  matière.  (Ibid.,  p.  833 — 834.)" 

(U.  S.  Naval  War  Collège-International  Law,  Topics  and  Discuss- 
ions, 1913,  pp.  117 — 126). 

M.  Henri  Fromageot  has  well  said  of  this  discussion: 
** Ail  the  arguments  in  favor  of  immunity  were  sustain- 
ed  with  an  éloquence  and  a  dialectical  force  difficult 
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to  surpass.'*  In  concluding  his  officiai  report,  M.  Fro- 
mageot  says: 

"The  proposition  of  the  United  States  of  America  (immunity), 
put  first  to  vote,  received  from  the  forty-four  states  represented 
21  yeas,  11  nays,  i  abstention,  eleven  states  not  responding  tothe 
roll  call. 

"In  the  absence  of  a  number  of  votes  sufficient  to  insure  a  unan- 
imous  agreement,  or  at  least  an  accord  well-nigh  gênerai,  the 
commission  passed  to  the  Brazilian  proposition  (assimilation  of  na- 
val to  land  warfare).  The  vote  to  take  it  into  considération  having 
resulted  in  a  fairly  equal  division  of  the  votes  cast,  and  in  nume- 
rous  absentions,  the  délégation  of  Brazil  withdrew  its  proposition. 

"The  Belgian  proposition  (substitution  of  séquestration  for  con- 
fiscation), after  having  received  a  majority  in  favor  of  its  considér- 
ation, was  unable,  in  the  discussion  of  its  articles,  to  obtain  what 
could  be  deemed  a  sufficient  vote  in  its  favor,  and  the  royal  délé- 
gation asked  that  it  be  withdrawn  from  considération, 

"Before  the  diversity  of  opinion  thus  expressed  and  the  hope  of 
concentrating  the  votes  on  a  single  formula,  the  président  of  the 
commission  proposed  to  make  them  recomendation  that  in  future, 
at  the  beginning  of  hostilities,  the  powers  déclare  of  their  own  ac- 
cord if,  and  in  what  conditions,  they  hâve  decided  to  renounce 
the  right  of  capture. 

"But,  hère  again,  objections  were  raised  from  varions  quarters 
and  the  compromise  vœu  was  withdrawn. 

"The  commission  was  thus  obliged  to  express  its  opinion,  in  the 
final  resuit,  upon  the  twofold  vœu  proposed  by  the  French  déléga- 
tion (suppression  of  individual  shares  of  prize  money,  participation 
of  the  state  in  the  losses  suffered  by  capture).  This  vœu,  not- 
withstanding  an  amendment  of  Austria-Hungary,  Ukewise  resul- 
ted only  in  an  indecisive  vote  and  in  numerous  abstentions. 

"Such  is  the  summary  of  this  long  discussion  of  one  of  the  most 
important  questions  of  the  programme  of  the  commission.  I  hâve 
endeavored  to  make  it  true,  without,  however,  imposing  upon 
your  time.  I  wish  I  could  hâve  better  expressed  the  profound  im- 
pression left  in  each  one  of  us  by  the  beautiful  addresses  which  it 
was  our  privilège  to  hear.  If  the  maintenance  of  the  présent  state  of 
affairs  seemed  to  resuit  necessarily  fromthis  discussion,  it  is  per- 
mitted  to  hope,  with  the  eminent  First  Delegate  of  Belgium,  his  Ex- 
cellency  M.  Beemaert,  that  a  future  agreement  is  not  impossible." 

(La  Deuxième  Conférence  Internationale  de  la  Paix,  Actes  et 
Documents,  Vol.  I,  pp.  248 — 249.) 
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When  the  vote  was  taken,  it  was  found  that  of  thirty 
three  States  voting  twenty-one  States  voted  for  the 
inviolability,  eleven  against,  and  one  abstained  from 
voting. 

Those  voting  for  were  Germany  (under  réservations), 
United  States,  Austria,  Belgium,  Brazil,  Bulgaria, 
China,  Cuba,  Denmark,  Ecuador,  Greece,  Haiti,  Italy, 
Norway,  Netherlands,  Persia,  Roumania,  Siam,  Swe- 
den,  Switzerland,  and  Turkey. 

Those  voting  against  were  Colombia,  Spain,  France, 
Great-Britain,  Japan,  Mexico,  Monténégro,  Panama, 
Portugal,  Russia,  and  Salvador. 

Chile  abstained  from  voting.  (Deuxième  Conférence 
Internationale  de  la  Paix,  Tome  III,  p.  834.) 

M.  de  Martens  remarked  that  the  vote  was  hardly 
décisive,  considering  the  maritime  prédominance  of 
some  of  the  powers  voting  in  the  négative. 

As  Professor  Wilson  says,  "Thus  it  may  be  conclud- 
ed  that  the  powers  of  the  world  were  not  prepared 
in  1907  to  accept  the  principle  of  inviolabiHty  of  pri- 
vate  property  at  sea.'*  (U.  S.  Naval  War  Collège-Inter- 
national Law,  Topics  and  Discussions,  1913,  p.  127.) 

I  hâve  endeavored  to  get  an  expression  of  American 
opinion  at  the  présent  time  on  this  subject,  and  hâve 
therefore  asked  some  of  the  leading  professors  of  inter- 
national law  in  the  United  States  to  state  their  ideas.  The 
letters  hère  submittedwere  given  in  answer  to  thefoUow- 
ing  questions  which  were  sentuniformlytoeachwriter: 

I.  What  is  your  opinion  conceming  the  future  development  of 
the  principle  of  the  immunity  of  private  unoffending  property  of 
the  enemy  upon  the  high  seas  ? 
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2.  How  is  this  prineiple  affected  by  the  stipulation  in  Article 
ô  of  the  Minimum-Programme  of  the  Central  Organization  for  a 
Durable  Peace  that  "the  States  shall  bind  themselves  to  take  con- 
certée! action,  diplomatie,  économie  or  military,  in  case  any  State 
should  resort  to  military  measures  instead  of  submitting  the  dis- 
pute to  judicial  décision  or  to  the  médiation  of  the  Council  of  In- 
vestigation and  ConciUation;" 

and  by  the  third  plank  in  the  platform  of  the  League  to  Enforce 
Peace:  "The  signatory  powers  shaU  jointly  use  forthwith  both 
their  économie  and  miUtary  forces  against  any  one  of  their  num- 
ber  that  goes  to  war,  or  commits  acts  of  hostihty,  against  another 
of  the  signatories  before  any  question  arising  shall  be  submitted 
as  provided  in  the  foregoing." 

Would  "concerted  action"  carry  with  it  the  right  to  waive  the 
prineiple  of  the  immunity  of  private  property  if  a  State  refused  to 
submit  its  controversy  to  judicial  décision? 

John  Bassett  Moore,  formerly  Assistant  Secretary 
of  State  and  Counselor  of  Department  of  State,  writes  : 

As  to  point  8  of  the  "minimum-program,"  I  do  not  see  how  the 
right  of  capture  can  be  abohshed,  so  long  as  war  is  carried  on.  It  is 
superfluous  to  refer  to  the  miUtary  importance  of  the  use  of  the 
seas  for  miUtary  purposes.  So  long  as  the  seas  are  used  for  the  trans- 
portation  of  arms  and  ammunition  to  beUigerents,  it  will  be  neces- 
sary  for  them  to  possess  and  to  exercise  the  right  of  capture.  The 
same  thing  is  true  of  enemy  ships,  either  put  or  readily  capable  of 
being  put  to  the  uses  of  war.  Personnally,  I  hâve  never  quite  un- 
derstood  the  attitude  of  those  who,  while  opposing  war,  advocate 
measures  which  practically  mean  that  there  must  be  no  interférence 
with  the  doing,  even  by  neutrals,  of  what  contributes  to  the  kill- 
ing  of  the  human  combatants. 

As  to  the  immunity  of  "private  unoffending  property  of  the  ene- 
my upon  the  high  seas,"  such  property  is  already  in  a  certain  mea- 
sure  protected  by  the  rule  that  free  ships  make  free  goods.  I  do  not 
at  first  blush  see  the  connection  between  this  prineiple  and  point 
6  of  the  "minimum-program,"  or  with  the  third  plank  in  the  plat- 
form of  the  "League  to  Enforce  Peace."  While  this  plank  apparent- 
ly  is  intended  to  make  of  every  war  a  world  war,  the  question  of 
the  tieatment  of  private  property  is  one  that  involves  the  limi- 
tations of  warlike  action  rather  than  the  causes  for  which  war  shall 
be  made. 

J.  B.  MooRE. 
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Amos  S.  Hershey,  Professer  of  Political  Science  and 
International  Law  in  Indiana  University,  Blooming- 
ton,  Indiana,  writes: 

In  common  with  most  pacifists  and  idealists,  I  was,  prior  to  this 
war,  a  believer  in  the  adoption  of  the  principle  of  immunity  from 
capture  of  unoffending  private  property  at  sea. 

I  now  see  that  I  was  mistaken.  In  any  serions  conflict  between 
land  and  sea  power,  the  latter  must  needs  exercise  the  right  of 
capture  in  order  to  bring  suf  f icient  pressure  to  bear  upon  its  enemy . 
To  deprive  sea  power  of  this  weapon  would  be  depriving  it  of  its 
right  arm.  In  case  of  a  conflict  with  a  state  Uke  Germany  it  would 
be  absolutely  indispensable. 

Like  England  and  Japan,  the  United  States  is  also  destined  to 
become  a  Great  Sea  Power.  In  a  world  where  force  or  resort  to 
arms  still  at  times  prevails,  the  right  of  private  capture  at  sea 
must  be  preserved.  Even  the  proposed  League  of  Peace  might 
find  it  necessary  to  exercise  it. 

Consequently,  I  am  decidedly  of  the  opinion  that  effective  "con- 
certed  action"  must  include  the  right  to  capture  private  unoffen- 
ding property  of  the  enemy  at  sea. 

Amos  S.  Hershey. 

Harry  Pratt  Judson,  Président  and  Professor  of 
International  Law  in  the  University  of  Chicago,  Chi- 
cago, lUinois,  writes: 

It  seems  to  me  likely  that  private  property  of  the  enemy  on  the 
high  seas  ultimately  will  not  be  subject  to  capture,  unless  (i)  it  is 
contraband,  or  unless  (2)  it  is  bound  to  a  blockaded  port.  On  the 
other  hand,  this  will  not  in  my  judgment  be  so  much  an  advance 
in  international  law  as  was  thought  to  be  the  case  at  the  time  of 
the  Congress  of  Paris  in  1856.  "Contraband"  is  a  very  flexible  term, 
constantly  changing,  and  apparently  has  tended  to  become  more 
and  more  inclusive.  That  being  the  case,  the  adoption  of  the  prin- 
ciple of  the  immunity  of  private  enemy  property  at  sea  from  cap- 
ture after  ail  will  put  the  difficulty  only  one  step  farther  back, 
namely,  on  the  définition  of  contraband,  and  perhaps  also  on  the 
définition  of  blockade. 

I  could  hardly  undertake  to  interpret  the  principles  of  your  or- 
ganization,  but  on  the  face  of  it  hâve  no  doubt  that  such  a  league 
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as  that  to  which  you  refer  could  interpret  for  itself  rights  as  tô 
private  property. 

Harry  Pratt  Judson. 

Charles  Cheney  Hyde,  Professer  of  International 
Law  in  Northwestern  University,  Evanston,  Illinois  » 
writes: 

I  believe  that  the  principle  of  the  immunity  of  private  enemy 
property  from  capture  or  attack  on  the  high  seas.  other  than  con- 
traband  of  war,  should  be  generally  accepted.  The  trend  of  events 
of  the  présent  War  very  much  fortify  this  opinion.  Nevertheless,  in 
order  to  make  the  principle  practically  useful  in  its  opération,  there 
is  required  gênerai  agreement  of  the  most  definite  and  f ar-reaching 
kind  as  to  what  is  "unoffending"  property,  or  conversely,  what  is 
contraband  of  war.  It  must  be  obvions  that  the  value  of  acceptance 
of  the  gênerai  principle  dépends  upon  the  clear  understanding 
as  to  the  Umitation  of  its  opérations.  The  présent  tendency  of  cer- 
tain beUigerent  maritime  powers  to  treat  as  contraband  of  war 
articles  of  any  kind  if  destined  for  the  enemy,  irrespective  of  their 
ultimate  use  and  irrespective  of  the  character  of  those  articles, 
serves  to  eUminate  the  very  existence  of  so-called  "unoffending" 
enemy  property. 

Without  expressing  any  opinion  as  to  the  desirability  of  article 
6  of  your  minimum  program,  permit  me  to  say  that  the  work  of 
your  organization  with  respect  to  the  question  mentioned,  might 
be  aided  in  its  usefulness  by  considering  the  necessity  of  internati- 
onal agreement  that  shall  mark  out  with  cleamess  and  certainty 
the  basis  for  ascertaining  what  is  "unoffending"  property. 

Charles  Cheney  Hyde. 

Lindsay  Rogers,  Professor  of  Political  Science  in  the 
University  of  Virginia,  Charlottesville,  Virginia,  wri- 
tes: 

In  the  first  place,  I  of  course  think  that  it  is  highly  désirable  for 
there  to  be  agreement  as  to  the  immunity  of  private  property,  but 
when  I  reply  to  your  request  for  my  opinion  as  to  future  develop- 
ment  I  am  simply  stating  the  désirable  and  not  the  probable. 

You  say  in  your  letter  that  the  estabUshment  of  this  principle 
would  not  of  itself  change  the  law  of  blockade  or  of  contraband, 
but  I  doubt  whether  it  is  true  now,  as  Mr.  Choate  said  in  his  address 
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beforc  thc  second  Hague  Conférence  that  no  instance  can  be 
found  in  modern  wars  of  a  war  having  been  shortened  by  the  exer- 
cise of  this  power  ;  and  I  fancy,  therefore,  that  any  effort  to  arrive 
at  an  agreement  conceming  immunity  would  hâve  to  take  into 
considération  Germany's  expérience  under  the  English  Orders  in 
Council,  and  therefore  if  the  principle  were  adopted  England's 
acquiescence  could  not  be  secured  without  substantial  modificat- 
ions in  the  law  of  blockade  and  of  contraband. 

You  are  doubtless  familiar  with  Mr.  Balfour's  remarkable  Sa- 
tufday  Evening  Post  interview,  reprinted,  I  believe  in  Current 
History.  There,  I  recall,  he  makes  the  point  that  there  could  be  no 
assurance  that  a  nation  which  had  sufiScient  sea  power  (hère  he 
referred  especially  to  Germany)  would  respect  the  guarantee  of  the 
principle  of  immunity;  so  in  answer  to  your  second  question  I 
would  say  that  it  seems  to  me  that  not  only  must  the  States  bind 
themselves  to  take  concerted  action  in  case  of  non-resort  to  the  in- 
ternational court,  but  that  also  in  order  to  secure  the  adoption 
of  the  principle  of  immunity  they  must  bind  themselves  to  take 
action  in  case  of  its  violation. 

Now  the  international  assertion  of  the  right  of  capture  if  a  State 
refuse  to  submit  its  controversy  to  the  Court,  to  which  I  referred  in 
my  other  letter,  cornes,  I  think,  under  the  proviso  that  the  "States 
shall  bind  themselves  to  take  concerted  action,  diplomatie,  écono- 
mie, or  military."  This  right  of  capture,  it  seems  to  me,  would  not 
necessarily  mean  confiscation,  but  would  simply  mean  séquestra- 
tion as  is  the  case  now  with  hostile  embargo  and  pacifie  blockade, 
and  what  I  suggested  would  simply  mean  that  under  the  programme 
of  the  Central  Organization  there  would  be  concerted  action  in 
respect  to  pacifie  blockade  and  the  right  of  capture.  If  war  broke 
out  the  principle  of  the  immunity  of  private  property  could  then 
be  disregarded  and  the  war  could  date  back  to  the  date  of  the  dé- 
claration of  hostile  embargo,  as  seems  to  be  the  case  now. 

To  sum  up,  then,  I  think  it  important  to  realize  in  connection 
with  your  discussion  of  the  question,  that  while,  generally  spea- 
king,  England's  interest  may  lie  in  the  direction  of  inamunity,  still 
the  expériences  of  this  war  hâve  been  such,  first,  that  the  laws  with 
référence  to  commercial  blockade  and  contraband  must  be  mate- 
rially  revised,  and,  secondly,  that  in  order  to  secure  England's  con- 
sent there  must  be  some  international  guarantee  of  the  principle. 
Germany's  submarine  campaign  would  prevent  the  Allied  Nations 
or  the  présent  neutrals,  I  think,  from  simply  agreeing  to  the  prin- 
ciple without  this  guarantee, 

LiNDSAY  ROGERS. 
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Jesse  S.  Reeves,  Professor  of  Political  Science  in  the 
University  of  Michigan,  Ann  Arbor,  Michigan,  writes: 

I  am  more  or  less  acquainted  with  the  Minimum-Program  of  the 
Central  Organization  for  a  Durable  Peace.  I  certainly  agrée  with 
each  one  of  the  nine  propositions  set  forth  in  it,  with  the  exception 
of  the  sixth  and  eighth.  I  feel  with  référence  to  thèse  as  I  do  with 
référence  to  the  program  of  the  League  to  Enforce  Peace.  I  think 
the  world  has  to  some  extent  reacted  from  the  idea  that  internat- 
ional agreements  hâve  greater  vaUdity  than  that  pubUc  opinion, 
which  would  be  supported,  not  only  by  the  world,  but  by  several 
powerful  States.  AU  states  might  bind  themselves  to  take  certain 
concerted  action,  yet,  as  we  hâve  seen  with  référence  to  the  neu- 
traUzation  of  Belgium,  if  a  group  of  states  considered  itself  strong 
enough  to  dominate  a  situation  and  felt  that  it  was  to  its  interest 
to  do  so,  the  treaty  would  be  another  "scrap  of  paper."  This  is  a 
pessimistic  attitude  perhaps;  but  until  there  is  a  real  common 
judgment  among  states  which  négatives  their  territorial  or  other 
ambitions,  I  do  not  believe  any  such  international  agreement 
would  work.  This  war  has  shown  that  there  is  a  tremendous  gulf 
between  states  because  of  their  failure  to  hâve  a  common  concep- 
tion of  international  Ufe. 

Specifically  as  to  your  first  question.  The  conflict  of  the  principle 
of  the  immunity  of  private  unofEending  property  of  the  enemy 
upon  the  high  seas  is  with  the  conception  of  contraband.  You  sug- 
gest  this  by  the  use  of  the  word  "unoffending."  What  is  "unofifen- 
ding"  property  at  the  présent  time  ?  The  principle  of  blockade  in 
the  traditional  sensé  having  broken  down  completely,  the  doctrine 
of  contraband  has  been  so  widened  as  to  leave  no  property  of 
hostile  destination  unofEending.  Vattel  would  doubtless  hâve  consi- 
dered oil  of  vitriol  unoffending,  that  is,  not  susceptible  of  use  in 
war.  Sulphuric  acid  is  properly  absolute  contraband  because  it  is 
one  of  the  most  important  ingrédients  of  modem  explosives.  I  do 
not  look  for  much  development  of  the  principle  of  the  immunity  of 
private  property  at  sea  if  contraband  is  to  include — as  it  always 
has  included  and  as  it  must  include  as  long  as  wars  continue  to 
exist — ^anything  susceptible  of  use  in  war. 

Answering  your  second  question,  it  would  seem  to  me  that, 
notwithstanding  any  récognition  of  the  immunity  of  private  pro- 
perty at  sea  during  war,  économie  pressure  would  resuit  in  waiving 
the  principle  or,  as  in  the  présent  war,  extending  to  the  maximum 
the  contraband  Ust.  In  an  article  printed  in  the  Political  Science 
Review  for  Febriiary,  1916. 1  endeavored  to  show  some  of  the  difiOi- 
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culties  in  the  way  of  arriving  at  a  basis  of  complète  international 
conciliation.  Within  certain  topics  international  law  has  developed 
so  that  we  may  say  that  a  status  quo  has  been  reached.  There  are 
other  fields  of  international  relationships  where  no  such  status  quo 
is  yet  recognized,  and  hère  policies  control.  Again,  there  is  a  third 
field  in  which,  while  there  is  an  acceptance  of  international  law,  it 
runs  counter  to  well  defined  poUcies.  What  I  think  is  not  reaUzed 
is  that  in  international  life  there  is  yet  no  static  condition  such  as 
we  do  hâve  within  the  state,  where  municipal  law,  notwithstan- 
ding  its  changes  and  development,  furnishes  a  static  condition. 

J.  S.  Reeves. 

H.  N.  Brailsford  expresses  a  view  maintained  by 
many  Englishmen  at  the  présent  time: 

"Like  most  EngUsh  progressives  I  used  before  the  war  to  accept 
the  doctrine  of  the  Manchester  school,  that  trade  is  a  relationship 
between  'priva te  merchants'  which  ought  to  be  exempt  from  the 
opérations  of  war.  It  foUowed  that  capture  at  sea  was  an  archaic 
survival,  ripe  for  abolition,  and  we  thought  with  Q)bden  that 
blockades  should  be  confined  to  the  réduction  of  fortified  bases  al- 
ready  besieged  by  land.  It  is  hard  today,  even  for  EngUshmen  who 
are  habitually  critical  of  any  abuse  of  force,  to  think  themselves 
back  into  thèse  conceptions.  The  German  professor  said  that  there 
are  no  'non-combatants.'  To  us  it  seems  that  there  are  no  'private 
merchants.'  We  hâve  come  to  think  of  trade  as  a  national  activity, 
to  be  regulated  and  directed  by  the  state.  We  hâve  even  nationaUz- 
ed  the  investment  of  capital  abroad,  to  the  extent  of  guaranteeing 
the  profits  of  the  bank  which  is  going  to  'penetrate'  Italy,  Of  pri- 
vate trade  we  retain  nothing  but  the  private  profit.  It  is  clear  to  us 
now  that  this  Manchester  doctrine  of  the  inviolabiMty  of  trade  in 
war  was  a  déduction  from  individualistic  premises  which  we  long 
ago  discarded.  The  same  school  held  that  trade  should  be  free  from 
ail  interférence  by  the  state.  With  that  gênerai  assumption,  the 
particular  application  also  falls.  On  the  broad  grounds  of  humanity 
there  is  an  overwhelming  case  for  shielding  the  civilian  from  sud- 
den  death  by  torpédo  or  aerial  bomb,  and  there  is  as  strong  a  case 
for  excepting  food  from  the  rigors  of  a  blockade.  But  the  expé- 
rience of  this  war  has  sunk  so  deeply  into  the  national  mind,  that  I 
question  gravely  whether  we  shall  ever  consider  the  abolition  of 
the  embargo  on  trade,  when  laws  of  warfare  are  revised.  Our  ima- 
gination would  refuse  to  picture  the  seas  in  wartime,  over  which 
enemy  trade — barring  contraband — ^went  hither  and  thither  freely 
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in  enemy  vessels  or  even  in  neutral  vesaels,  in  front  of  the  silent 
guns  of  our  fleet.  We  should  see  in  that  suggestion  merely  a  propo- 
sai to  emasculate  sea-power." 

(The  New  Republic,  Oct.  28,  191 6,  p.  324.) 

In  discussing  sea-power  as  a  factor  in  a  League  of 
Nations,  Mr.  Brailsford  says: 

"Sea-power,  available  to  the  fuUest  limit  consistent  with  hu- 
manity,  will  be  an  indispensable  arm  for  any  league  of  nations. 
But  there  must  be  no  risk  that  it  will  be  used  at  the  unchecked 
discrétion  of  any  single  Power.  If  it  is  reserved  for  an  annihilating 
use  in  war,  it  certainly  must  not  be  abused  in  peace  to  hamp>er  the 
legitimate  colonial  expansion  of  other  peoples,  or  to  back  a  mono- 
poly  in  trade.  If  we  mean  to  maintain — as  I  do  not  doubt  we  do — 
our  relative  supremacy  at  sea,  we  must  clear  our  colonial  and  éco- 
nomie poUcy  of  any  objections  on  thèse  scores.  But  also  there  must 
be  no  loophole  left  which  would  permit  the  use  of  the  tremendous 
engine  of  the  embargo  for  the  self-regarding  purposes  of  a  single- 
Power.  The  logic  of  the  modem  évolution  of  war  and  internation- 
aUsm  leads  straight  to  this  conclusion — that  the  progressives  who 
used  to  dream,  with  FrankUn  and  Paine  and  Cobden,  of  disarming 
and  Umiting  sea-power,  should  strive  instead  to  harness  it  to  the 
chariot  of  international  order.  The  embargo,  in  that,  should  be  re- 
tained  as  the  inévitable  défense  of  civiUzation,  but  on  the  under- 
standing  that  it  may  be  nsed  only  in  wars  sanctioned  by  the  League, 
and  only  by  the  express  order  of  the  League.  Theoretically 
there  ought  to  be  no  other  wars,  and  no  loyal  member  of  the  League, 
if  it  can  be  created,  will  contemplate  other  wars.  Non  ethe  less 
they  may  come,  Both  parties  to  a  dispute  may  refuse  the  processes 
of  conciUation,  or  reject  its  awards.  In  that  céise  both  are  ofienders 
and  technically  aggressors,  and  the  League  as  such  is  disinterested 
in  their  private,  egoistic  strife.  Against  both  of  them,  in  the  inte- 
rests  of  neutrals — for  in  this  case  neutrality  is  a  duty — civilization 
ought  to  maintain  the  stififest  reading  of  neutral  rights,  regarding 
their  struggle  as  a  nuisance  and  a  négation  of  order.  It  would  re- 
cognize  no  blockades  or  war  zones  or  embargoes  imposed  by  thèse 
broilers  in  such  a  war,  and  would  use  its  forces,  if  need  be,  to  main- 
tain 'the  freedom  of  the  seas.' 

"If  this  conception  can  be  developed,  it  would  lead  us  to  a  revi- 
sion of  the  law  of  war  at  sea  in  three  chapters,  of  which  the  first 
would  impose  rules  of  humanity  appUcable  in  ail  wars,  the  second 
prescribe  rules  to  secure  the  immunity  of  innocent  trade  in  private 
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and  unauthorized  wars,  and  the  third  define  the  conditions  for  the 
enforcement  of  a  formai  embargo  by  thewholeleagueof  law-abid- 
ing  States.  By  this  distinction  (it  is  as  yet  only  an  individual  sug- 
gestion) if  the  League  can  be  founded,  the  traditional  American 
principle  of  the  inviolabiUty  of  neutral  trade  in  war  may  be  recon- 
ciled  with  the  British  objection  to  the  emasculation  of  sea-power." 

(Ibid.,  p.  325.) 

The  above  discussion  shows  that  the  immunity  of  pri- 
vate  property  at  sea  is  closely  related  to  other  matters 
pertaining  to  maritime  warfare.  The  présent  war  has 
made  évident  the  necessity  for  a  gênerai  reorganization 
of  the  laws  of  maritime  warfare.  As  Franz  von  Liszt, 
of  the  German  Impérial  Reichstag,  says  : 

"But  the  rules  of  war  at  sea  must  be  entirely  reconstructed  ;  for 
reasons,  which  do  not  need  to  be  set  forth,  practically  no  part  of 
them  remain  except  the  Déclaration  of  Paris  of  1856,  and  even  this 
has  practically  collapsed,  at  least  as  far  as  its  most  important  as- 
pects are  concerned." 

(University  of  Pennsylvania  Law  Review  &  American  Law 

Register,  June,  1916,  p.  771.) 

This  reorganization  involves  a  detailed  considérat- 
ion of  contraband  of  war,  blockade  in  time  of  war, 
the  conversion  of  merchant  ships  into  war-ships,  the 
status  of  enemy  merchant  vessels  at  the  outbreak 
of  hostilities,  the  status  of  armed  merchant  vessels,  etc. 

T.  Baty,  of  the  Inner  Temple,  Barrister-at-Law, 
says: 

"One  is  driven  to  the  conclusion  that  the  real  remedy  for  the 
présent  difficulties  is  the  abandonment  of  the  sanctity  with  which 
the  Déclaration  of  Paris  has  somehow  become  invested.  So  long  as 
the  enemy 's  goods  can  traverse  the  seas  in  safety,  provided  they 
are  not  contraband,  so  long  will  the  temptation  to  enlarge  the  ca- 
tegory  of  contraband  be  irrestistible. 

"And  it  must  be  remembered  that  since  the  Déclaration  of  Lon- 
don,  the  neutral  carrier  of  contraband,  however  innocent  the  cargo 
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scems.  loses  his  ship.  The  neutral  carrier  of  enemy  goods  was  not 
only  safe,  but  received  his  full  freight. 

"The  instinct  of  the  United  States,  in  declining  to  accède  to  the 
Paris  Agreement,  was  based  on  a  sound  intuition.  The  humanita- 
rian  provisions  of  that  instrument  came  before  their  time.  It  could 
lead  to  no  good  purpose  to  enact  a  complaisance  for  which  the 
world  was  not  ready.  Belligerents  hâve  broken  out  of  its  meshes  by 
revolutionizing  the  conception  of  contraband,  and  the  last  state  of 
the  neutral,  if  their  ideas  are  adopted,  will  be  worse  than  the 
first." 

(University  of  Pennsylvania  Law  Review  and  American  Law 
Register,  February,  1916,  p.  340.) 

The  Déclaration  of  London,  drafted  by  représentat- 
ives of  Germany,  the  United  States,  Austria-Hungary, 
Spain,  France,  Great  Britain,  Italy,  Japan,  the  Nether- 
lands  and  Russia,  and  signed  on  February  26,  1909, 
at  London,  drew  up  a  Hst  of  contraband  and  non-con- 
traband  goods.  It  defined  three  classes:  i.  Absolute 
contraband,  articles  exclusively  used  for  war;  2.  Con- 
ditional  contraband,  articles  susceptible  of  use  in 
war  as  well  as  for  purposes  of  peace;  3,  Articles  which 
are  not  susceptible  of  use  in  war,  and  may  not  be  de- 
clared  contraband  of  war.  Either  of  the  first  two  lists 
may  be  added  to  by  déclaration  of  the  belligerents. 

The  following  articles  may,  without  notice,  (i)  be  treated  as  con- 
traband, under  the  name  of  absolute  contraband  : 

(i)  Arms  of  ail  kinds,  including  arms  for  sporting  purposes,  and 
their  distinctive  component  parts. 

(2)  Projectiles,  charges,  and  cartridges  of  ail  kinds  and  their 
distinctive  component  parts. 

(3)  Powder  and  explosives  specially  prepared  for  use  in  war. 

(4)  Gun  mountings,  limber-boxes,  limbers,  military  wagons, 
field  forges,  and  their  distinctive  component  parts. 

(5)  Clothingandequipment  of  a  distinctively  mihtary  character. 

(6)  AU  kinds  of  harness  of  a  distinctively  mihtary  character. 

(7)  Saddle,  draught,  and  pack  animais  suitable  for  use  in  war. 
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(8)  Articles  of  camp  equipment,  and  their  distinctive  component 
parts. 

(9)  Armor-plates. 

(10)  Warships,  including  beats,  and  their  distinctive  compo- 
nent parts  of  such  a  nature  that  they  can  only  be  used  on  a  vessel 
of  war. 

(11)  Implements  and  apparatus  designed  exclusively  for  the 
manufacture  of  munitions  of  war,  for  the  manufacture  or  repair  of 
arms,  or  war  material  for  use  on  land  or  sea. 

(Déclaration  of  London.  Article  22.) 

The  following  articles,  susceptible  of  use  in  war  as  well  as  for 
purposes  of  peace,  may,  without  notice,  (2)  be  treated  as  contra- 
band  of  war,  under  the  name  of  conditional  contraband  : 

(i)  FoodstufEs. 

(2)  Forage  and  grain,  suitable  for  feeding  animais. 

(3)  Clothing,  fabrics  for  clothing,  and  boots  and  shoes,  suitable 
for  use  in  war. 

(4)  Gold  and  silver  in  coin  or  bulUon;  paper  money. 

(5)  Vehicles  of  ail  kinds  available  for  use  in  war  and  their  com- 
ponent parts. 

(6)  Vessels,  craft  and  boats  of  ail  kinds  ;  floating  docks,  parts  of 
docks,  and  their  component  parts. 

(7)  Railway  material,  both  fixed  and  roUing  stock,  and  material 
for  telegraphs,  wireless  telegraphs  and  téléphones. 

(8)  Balloons  and  flying-machines  and  their  distinctive  compo- 
nent parts,  together  with  accessories  and  articles  recognizable 
as  intended  for  use  in  connection  with  balloons  and  flying- 
machines. 

(9)  Fuel;  lubricants. 

(10)  Fowder  and  explosives  not  specially  prepared  for  use  in  war. 

(11)  Barbed  wire  and  implements  for  fixing  and  cutting  the 
same. 

{12)  Horseshoes  and  shoeing  materials. 

(13)  Harness  and  saddlery. 

(14)  Field-glasses,  télescopes,  chronometers,  and  ail  kinds  of 
nautical  instruments. 

(Ibid.,  Article  24.) 

The  following  may  not  be  declared  contraband  of  war: 
(i)  Raw  cotton,  wool,  silk,  jute,  flax,  hemp,  and  other  raw  ma- 
terials of  the  textile  industries,  and  yams  of  the  same. 
(2)  Oil-seeds  and  nuts;  copra. 
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(3)  Rubber,  resins,  gums,  and  lacs;  hops, 

(4)  Rawhides  and  homs,  bones  and  ivory. 

(5)  Natural  and  artificial  manures,  including  nitrates  and  phoS' 
phates,  for  agricultural  purposes. 

(6)  Metallic  ores. 

(7)  Earths,  clays,  lime,  chalk,  stone,  including  marble,  bricks, 
slates  and  tiles. 

(8)  Chinaware  and  glass. 

(9)  Paper  and  paper-making  materials. 

(10)  Soap,  paint,  and  colors,  including  articles  exclusively  used 
in  their  manufacture;  varnish. 

(11)  Bleaching-powder,  soda-ash,  caustic  soda,  sait-cake,  am- 
monia,  sulphate  of  ammonia,  and  sulphate  of  copper. 

(12)  Agricultural,  mining,  textile,  and  printing  machinery, 

(13)  Precious    and    semiprecious    stones,    pearls,    mother-of- 
pearl,  and  coral. 

{14)  Clocks  and  watches,  other  than  chronometers. 

(15)  Fashion  and  fancy  goods. 

(16)  Feathers  of  ail  kinds,  hairs,  and  bristles.  ' 

(17)  Articles  of  household  fumiture  and  décoration  ;  oifice  fumi- 

tïure  und  requisites. 

(Ibid.,  Article  28.) 

The  Déclaration  of  London  did  not  become  law,  and 
there  is  therefore  no  agreement  of  the  nations  as  to 
the  articles  to  be  considered  contraband.  Itistheprac- 
tice  of  belligerents,  however,  to  déclare  the  articles 
which  they  consider  as  absolute  and  conditional  con- 
traband. On  October  29,  1914,  the  British  Govern- 
ment issued  an  Order  in  Council  which  adopted  the 
provisions  of  the  Déclaration  of  London  with  "the 
exclusion  of  the  list  of  contraband  and  non-contra- 
band"  and  modification  of  the  articles  relating  to  de- 
stination and  the  onus  of  the  proof  as  to  innocent  de- 
stination. This  Order  in  Council  also  authorized  the 
withdrawal  of  Article  35  of  the  Déclaration  of  London, 
which  stated  that  "conditional  contraband  is  not  Uable 
to  capture,  except  when  on  board  a  vessel  bound  for 
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tenitory  belonging  to  or  occupied  by  the  enemy,  or 
for  the  armed  forces  of  the  enemy,  and  when  it  is  not 
to  be  discharged  at  an  mtervening  neutral  port."  On 
July  7,  1916,  the  British  Government  issued  another 
Order  in  Council  withdrawing  the  Order  in  Council 
of  October  29,  1914,  and  also  subséquent  Orders  in 
Council  amending  this.  The  British  explanation  of  Ju- 
ly 7,  1916,  as  to  the  grounds  for  withdrawai,  stated 
that  the  Orders  adopting  the  provisions  were  issued, 
not  because  the  Déclaration  in  itself  possessed  "for 
them  the  force  of  law,  but  because  it  seemed  to  pré- 
sent in  its  main  Unes  a  statement  of  the  rights  and  the 
duties  of  belhgerents  based  on  the  expérience  of  pre- 
vious  naval  wars."  Later  the  same  explanation  states 
that  as  the  Déclaration  of  London,  drawn  in  1909,  as 
modified  by  various  Orders  in  Council,  did  "not  stand 
the  strain  imposed  by  the  test  of  rapidly  changing  con- 
ditions and  tendencies  which  could  not  hâve  been  fore- 
seen,"  the  Allies,  in  order  that  their  purpose  might  not 
be  exposed  to  misconstruction,  "hâve  therefore  come 
to  the  conclusion  that  they  must  confine  themselves 
simply  to  applying  the  historic  and  admitted  rules  of 
the  law  of  nations." 

Shortly  after  the  outbreak  of  the  présent  war,  the 
United  States,  it  is  understood,  sounded  the  belliger- 
ents  as  to  their  willingness  to  promulgate  the  Décla- 
ration of  London  during  the  existence  of  the  war,  and 
it  is  understood  that  Germany  and  Austria-Hungary 
agreed  to  promulgate  it  and  to  be  bound  by  its  pro- 
visions, upon  condition  of  reciprocity.  Great  Britain, 
France  and  Russia  expressed  their  wiUingness  to  pro- 
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mulgate  the  Déclaration  with  the  modification,  as 
above  noted,  conceming  contraband.  This  could  only 
be  taken  as  a  conditional  offer,  in  view  of  Article  65, 
requiring  the  Déclaration  to  be  accepted  as  a  whole. 
After  some  negotiations,  the  United  States  withdrew 
its  suggestion,  and  belHgerents  and  neutrals  are  alike 
thrown  back  on  international  law  as  it  existed  before 
the  Déclaration. 

British  Statement  of  the  Meastires  Adopted  to  Intercept  the 
Sea-bome  Commerce  of  Gennany. 

1 .  The  object  of  this  mémorandum  is  to  give  an  account  of  the  manner 
in  which  the  sea  power  of  the  British  Empire  has  been  used  during 
the  présent  war  for  the  purpose  of  intercepting  Germany's  imports  and 
exports. 

I.     Belligerent  Rights  at  Sea. 

2.  The  means  by  which  a  belligerent  who  possesses  a  fleet  has,  up  to 
the  time  of  the  présent  war,  interfered  with  the  commerce  of  his  enemy 
are  three  in  number: 

(a)  The  capture  of  contraband  of  war  on  neutral  ships. 
(6)  The  capture  of  enemy  property  at  sea. 
(c)  A  blockade  by  which  ail  access  to  the  coast  of  the  enemy 
is  eut  off. 

3.  The  second  of  thèse  powers  has  been  eut  down  since  the  Napo- 
leonic  wars  by  the  Déclaration  of  Paris  of  1856,  under  which  enemy 
goods  on  a  neutral  ship,  with  the  exception  of  contraband  of  war,  were 
exempted  from  capture.  Enemy  goods  which  had  been  loaded  on  Bri- 
tish or  AUied  ships  before  the  présent  war  were  seized  in  large  quan- 
tities  immediately  after  its  outbreak;  but  for  obvious  reasons  such 
shipments  ceased,  for  ail  practical  purposes,  after  the  4th  August,  1914, 
and  this  particular  method  of  injuring  the  enemy  may  therefore,  for 
the  moment,  be  disregarded. 

No  blockade  of  Gennany  was  declared  until  March,  191 5,  and  there- 
fore up  to  that  date  we  had  to  rely  exclusively  on  the  right  to  capture 
contraband. 

II.     Contraband. 

4.  By  the  established  classification  goods  are  divided  into  three 
classés: 
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(a)  Goods  primarily  used  for  warlike  purposes. 

(6)  Goods  which  may  be  equally  used  for  either  warlike  or 

peaceful  purposes. 
(c)  Goods  which  are  exclusively  used  for  peaceful  purposes. 

5.  Under  the  law  of  contraband,  goods  in  thefirstclass  may  beseized 
if  they  can  be  proved  to  be  going  to  the  enemy  country  ;  goods  in 
the  second  class  may  be  seized  if  they  can  be  proved  to  be  going  to  the 
enemy  government  or  its  armed  forces  ;  goods  in  the  third  class  must  be 
allowed  to  pass  free.  As  to  the  articles  which  fall  within  any  particular 
one  of  thèse  classes,  there  has  been  no  gênerai  agreement  in  the  past, 
and  the  attempts  of  belligerents  to  enlarge  the  first  class  at  the  expense 
of  the  second,  and  the  second  at  the  expense  of  the  third,  hâve  led  to 
considérable  friction  with  neu trais. 

6.  Under  the  rules  of  prize  law,  as  laid  down  and  administered  by 
Lord  Stowell,  goods  were  not  regarded  as  destined  for  an  enemy  coun- 
try unies  they  were  to  be  discharged  in  a  port  in  that  country;  but  the 
American  prize  courts  in  the  Civil  War  found  themselves  compelled  by 
the  then  existing  conditions  of  commerce  to  apply  and  develop  the  doc- 
trine of  continuons  voyage,  under  which  goods  which  could  be  proved 
to  be  ultimately  intended  for  an  enemy  country  were  not  exempted 
from  seizure  on  the  ground  that  they  were  first  to  be  discharged  in  an 
intervening  neutral  port.  This  doctrine,  although  hotly  contested  by 
many  publicists,  had  never  been  challenged  by  the  British  Govern- 
ment, and  was  more  or  less  recognized  as  having  become  part  of  inter- 
national law. 

7.  When  the  présent  war  broke  out  it  was  thought  convenient,  in 
order,  among  other  things,  to  secure  uniformity  of  procédure  among  ail 
the  Allied  forces,  to  déclare  the  principles  of  international  law  which  the 
Alhed  Governments  regarded  as  appUcable  to  contraband  and  other 
matters.  Accordingly,  by  the  Orders  in  Council  of  the  2oth  August  and 
the  22nd  October,  1914,  and  the  corresponding  French  decrees,  the 
rules  set  forth  in  the  Déclaration  ofLondon  were  adoptedby  the  French 
and  British  Governments  with  certain  modifications.  As  to  contraband, 
the  Usts  of  contraband  and  free  goods  in  the  Déclaration  were  rejected, 
and  the  doctrine  of  continuons  voyage  was  appUed  not  only  to  absolute 
contraband,  as  the  Déclaration  already  provided,  but^also  to  condi- 
tional  contraband,  if  such  goods  were  consigned  to  order,  or  if  the  pa- 
pers  did  not  show  the  consignée  of  the  goods,  or  if  they  showed  a  con- 
signée in  enemy  territory. 

8.  The  situation  as  regards  German  trade  was  as  follows:  Direct 
trade  to  German  ports  (save  across  the  Baltic)  had  almost  entirely 
ceased,  and  practically  no  ships  were  met  with  boundto  German  ports. 
The  supplies  that  Germany  desired  to  import  from  overseas  were  directed 
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to  neutral  ports  in  Scandinavia,  Holland,  or  (at  first)  Italy,  and 
every  effort  was  made  to  disguise  their  real  destination.  The  power 
which  we  had  to  deal  with  this  situation  in  the  circumstances  then 
existing  was  : 

(a)  We  had  the  right  to  seize  articles  of  absolute  contraband  if  it 
could  be  proved  that  they  were  destined  for  the  enemy 
country,  although  they  were  to  be  discharged  in  a  neutral 
port. 
(5)  We  had  the  right  to  seize  articles  of  conditional  contraband 
if  it  could  be  proved  that  they  were  destined  for  the  enemy 
government  or  its  armed  forces,  in  the  cases  specified  above 
although  they  were  to  be  discharged  in  a  neutral  port. 
9.  On  the  other  hand,  there  was  no  power  to  seize  articles  of  condi- 
tional contraband  if  they  could  not  be  shown  to  be  destined  for  the 
enemy  government  or  its  armed  forces,  or  non-contraband  articles, 
even  if  they  were  on  their  way  to  a  port  in  Germany,  and  there  was  no 
power  to  stop  German  exports. 

10.  That  was  the  situation  until  the  actions  of  the  German  Govern- 
ment led  to  the  adoption  of  more  extended  powers  of  intercepting  Ger- 
man commerce  in  March,  1915.  The  Allied  Governments  then  decided 
to  stop  ail  goods  which  could  be  proved  to  be  going  to,  or  coming  from, 
Germany.  The  state  of  things  produced  is  in  effect  a  blockade,  adapted 
to  the  condition  of  modem  war  and  commerce,  the  only  différence  in 
opération  being  that  the  goods  seized  are  not  necessarily  confiscated. 
In  thèse  circumstances  it  will  be  convenient,  in  considering  the  treat- 
ment  of  German  imports  and  exports,  to  omit  any  further  référence  to 
the  nature  of  the  commodities  in  question  as,  once  their  destination 
or  origin  is  estabUshed,  the  power  to  stop  them  is  complète.  Our  con- 
traband rights,  however,  remain  unaf fected,  though  they,  too,  dépend 
on  the  abiUty  to  prove  enemy  destination. 

(British  Parliamentary  Papers,  Miscellaneous  No.  2   (1916).   (Cd. 

8145.) 

As  to  the  relation  between  the  inviolability  of  pri- 
vate  property  at  sea  and  exemptions  from  capture, 
Professor  Wilson  says  : 

"There  would arise,  in  case  of  the  adoption  of  the  principle 

of  inviolability,  a  doctrine  in  regard  to  exception  of  certain  classes 
of  property  from  the  inviolabiUty.  On  the  other  hand,  the  same 
resuit  is  gradually  being  brought  about  by  the  agreement  not  to 
interfère  with  or  not  to  capture  certain  classes  of  vessels  or  pro- 
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perty  in  time  of  war  on  the  sea.  Perhaps  the  graduai  enlargement 
on  the  list  of  exemptions  may  be  more  easy  to  obtain  and  more  in 
accord  with  rational  procédure  than  a  sweeping  prohibition  which 
would  be  accompanied  with  a  large  list  of  exceptions  of  classes 
of  property  which  would  be  liable  to  capture.  The  United  States 
can  consistently  indorse  either  method  of  harmonizing  maritime 
warfare  with  the  principles  of  humanity,  for  one  method  of  procé- 
dure may  reach  the  goal  sought  as  quickly  as  the  other,  and  the 
graduai  development  of  a  list  of  property  free  from  capture  may  be 
practicable  with  the  minimum  of  friction  and  difficulty. 

"The  United  States  may  with  propriety  abandon  the  contention 
for  the  gênerai  exemption  of  enemy  private  property  at  sea  and 
seek  agreement  upon  a  certain  list  of  exemptions  which  meet  the 
approval  of  the  states  of  the  world  and  which  may  from  time  to 
time  be  expended  as  the  sentiment  for  exemption  becomes  more 
gênerai." 

(U.  S.  Naval  War  Collège-International  Law,  Topics  and  Dis- 
cussions, 1913,  p.  131.) 

The  policy  adopted  by  the  Allied  Govemments  in 
March,  1915,  "to  stop  ail  goods  which  could  be  proved 
to  be  going  to,  or  coming  from,  Germany,"  as  stated 
in  Article  10  of  the  Britsch  Statement  of  the  Measures 
Adopted  to  Intercept  the  Sea-bome  Commerce  of 
Germany,  (Supplément  to  the  American  Journal  of 
International  Law,  April,  1916,  p.  89),  so  extends  the 
conception  of  blockade  as  to  defeat  the  rule  granting 
immunity  to  non-contraband  enemy  goods.  The  state- 
ment by  Stanhope  W.  Sprigg,  (The  British  Blockade, 
reprinted  from  Pearson's  Magazine,  p.  i),  emphasizes 
this  beyond  a  doubt  :  "The  British  Naval  blockade  of 
Germany  does  not,  as  a  good  many  people  appear 
to  imagine,  merely  obtain  in  the  North  Sea  and  the 
English  Channel.  It  extends  from  Iceland  to  the  Me- 
diterranean  ;  from  the  far  north  to  the  equator  —  or  even 
further  south.  It  is,  in  fact,  not  an  exaggeration  to  say 
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that  the  blockade  exists,  in  a  greater  orsmaller  degree, 
in  ail  the  seas  of  the  world.  There  are  ships  patrolling 
the  frozen  seas  of  the  Arctic  régions,  others  under  the 
tropical  sun  of  the  torrid  zone." 

The  fundamental  principle  goveming  blockades  is 
that  a  blockade,  in  order  to  be  binding,  must  be  effec- 
tive. This  rule  was  formulated  in  the  Déclaration  of 
Paris  in  1856  :  "Blockades  in  order  to  be  binding  must 
be  effective,  that  is  to  say,  maintained  by  a  force  suf- 
ficient  really  to  prevent  access  to  the  coast  of  an  ene- 
my."  No  attempt  is  made  to  explain  what  is  necessary 
to  constitute  "a  force  sufficient  really  to  prevent  ac- 
cess to  the  coast  of  an  enemy."  The  Déclaration  of 
London  provides  in  Article  3  of  the  portion  of  the 
Déclaration  relating  to  blockades,  that  "the  question 
whether  a  blockade  is  effective  is  a  question  of  fact." 
The  foUowing  instructions  were  issued  by  the  Ameri- 
can Government  in  the  Spanish  War  to  its  naval  com- 
manders  :  "A  blockade  to  be  binding  and  effective  must 
be  maintained  by  a  force  sufficient  to  render  ingress 
to  or  egress  from  the  port  dangerous."  (Proclama- 
tions and  Decrees  during  the  War  with  Spain,  85.) 
Woolsey  defines  a  sufficient  force  as  such  as  "will 
involve  a  vessel  attempting  to  pass  the  Une  of  blockade 
in  considérable  danger  of  being  taken."  (Page  343). 
Oppenheim  states  that  "real  danger  of  capture  suffices, 
whether  the  danger  is  caused  by  cruising  or  anchored 
men  of  war."  (II,  162.) 

British  writers,  in  attempting  to  prove  the  legality 
of  the  blockade  of  Germany,  cite  the  précédents  esta- 
bUshed  by  the  United  States  during  the  Civil  War,  In 
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referring  to  Clause  5  of  the  Order  in  Council  of  August 
20,  1914,  by  which  England  provided  that  conditional 
contraband  goods,  if  shown  to  hâve  the  destination  set 
out  in  Article  33,  are  liable  to  capture  "to  whatever 
port  the  vessel  is  bound  and  at  whatever  port  the 
cargo  is  to  be  discharged."  Mr.  W.  E.  Hume- Williams 
says: 

"This  latter  clause  is  not  without  interest  for  America  and  is  in 
itself  a  compliment-possibly  involuntary  and  certainly  tardy  —  to 
American  lawyers  and  indeed  to  the  American  people,  for  it  con- 
tains  a  simple  adoption  of  the  principle  laid  down  by  the  Suprême 
Court  of  the  United  States  in  the  case  of  the  Bermuda  in  1865,  a 
principle  which  has  been  repudiated  in  Europe  until  the  actuaUties 
of  the  présent  war  showed  its  wisdom  and  its  necessity.  'The  in- 
terposition,' said  Chief  Justice  Chase  in  the  Suprême  Court,  'of 
a  neutral  port  between  neutral  departure  and  belligerent  destinat- 
ion, has  always  been  a  favourite  resort  of  contraband  carriers 
and  blockade  runners.  But  it  ne  ver  avails  them  when  the  ultimate 
destination  is  ascertained.  A  transportation  from  one  point  to  an- 
other  remains  continuons  so  long  as  intent  remains  unchanged,  no 
matter  what  stoppages  or  transshipments  intervene.'  Similarly 
in  the  Springbok,  decided  in  1886,  the  Suprême  Court  of  the  United 
States  went  straight  to  the  root  of  the  matter  when  it  determined 
that:  'we  do  not  now  refer  to  the  character  of  the  cargo  for  the 
purpose  of  determining  whether  it  was  Uable  to  condemnation  as 
contraband,  but  for  the  purpose  of  ascertaining  its  real  destination'. 

"In  the  Peter  ho  f,  where  the  goods  were  consigned  to  a  Mexican 
port  from  which  there  was  inland  communication  with  Confede- 
rate  territory,  the  American  Court  decided,  in  1866,  that  contra- 
band goods  are  Uable  to  confiscation  if  there  is  ground  for  the  be- 
lief  that  they  are  to  be  transported  across  neutral  territory. 

"Those  décisions  stand  out  as  monuments  of  common  sensé  and 
remain  not  only  true  but  essentially  appUcable  to  modem  condi- 
tions." 

(International  Law  and  the  Blockade,  W.  E.  Hume- Williams,  KC. 
M.P.  London:  Sir  Joseph  Causton  &  Sons,  Limited,  p.  4.) 

Speaking  on  the  subject  of  "Continous  Voyage," 
Simeon  E.  Baldwin  says: 
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"The  Order  in  Council  issued  by  Great  Britain  on  March  15, 
1915,  presses  the  doctrine  of  a  continuous  voyage  so  far  that  our 
Government  (in  its  dispatch  to  our  Ambassador  at  London,  of 
March  30,  191 5)  has  characterized  its  terms  as  'a  practical  asser- 
tion of  unlimited  belligerent  rights  over  neutral  commerce  within 
the  whole  European  area,  and  an  almost  inquahfied  déniai  of  the 
sovereign  rights  of  the  nations  now  at  peace.'  We  therefore  inti- 
mated  that  some  modus  vivendi  should  be  arranged,  conformably 
to  what  we  preferred  to  regard  as  the  spirit  of  the  Order,  whereby 
voyages  by  American  merchantmen  to  neutral  ports  would  not  be 
interfered  with,  when  it  is  known  that  they  do  not  carry  goods 
which  are  contraband  of  war,  or  goods  destined  to  or  proceeding 
from  ports  within  the  belligerent  terri  tory  affected.  Something  of 
this  nature  has  been  in  fact  since  achieved,  in  respect  to  shipments 
in  the  course  of  trade  with  HoUand,  through  the  interposition  of 
the  'Netherlands  Oversea  Trust'  to  guaranty  the  bona  fides  of  the 
voyage  ;  and  the  proceedings  in  the  English  prize  courts  hâve  been 
regulated  with  a  professed  désire  to  avoid  unnecessary  interférence 
with  American  shipping.  Delays,  of  course,  hâve  occurred,  and 
are  likely  in  thèse  and  ail  other  prize  causes  of  importance  to  be 
prolonged  by  appeals  to  the  Privy  Council  ;  but  any  such  demand 
as  that  of  the  Chicago  packers,  in  the  matter  of  the  méats  seizures, 
that  our  Government  insist  at  this  time  on  a  diplomatie  rather 
than  a  judicial  settlement  of  cases  in  admiralty,  is  opposed  to  our 
whole  policy  from  the  beginning  of  our  national  history.  By  that 
we  hâve  always,  in  deaUng  with  countries  having  similar  institut- 
ions to  our  own  and  courts  which  hâve  won  gênerai  confidence 
as  real  tribunals  for  the  administration  of  justice,  been  ready  to 
wait  until  those  courts  hâve  spoken  their  last  word,  before  our 
Executive  Department  finds  fault  with  their  Government  for  its 
course  of  action. 

"One  thing  is  clear.  The  adoption  ad  référendum  of  the  Décla- 
ration of  London  by  substantially  ail  the  maritime  Powers,  and 
the  prize  case  decisisons  thus  far  rendered  in  the  présent  wars,  as 
well  as  the  gênerai  course  of  diplomatie  correspondence,  hâve  given 
new  strength  to  the  doctrine  of  the  continuous  voyage  as  the  Ame- 
rican courts  appUed  it  to  the  events  of  the  Civil  War.  It  has  now, 
in  principle,  the  explicit  sanction  of  the  greatest  naval  Powers 
of  Europe,  by  virtue  of  their  incorporation  of  it  in  their  Prize  Codes 
or  instructions,  as  revised  under  circumstances  calUng  the  closest 
attention  to  the  doctrine  in  ail  its  bearings.  (See  the  German  Im- 
périal Pfisenordnung,  as  revised  in  1915,  Art.  39.)  It  has  recovered 
from  the  shock  of  the  early  assaults  upon  it  of  many  European  and 
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some  American  jurists,  and  is  now  ail  the  stronger  for  them.  Where 
such  authorities  as  Francis  Wharton,  writing  in  a  semi-official 
character  in  his  International  Law  Digest,  and  the  members 
of  the  maritime  prize  commission  of  the  Institut  de  Droit 
International,  (See  Moore,  Int.  Law  Digest,  VIII,  731),  and  the 
Institut  itself,  (in  1882,  though  it  came  to  a  différent  conclusion  in 
1896),  attack  a  doctrine  vigorously,  and  after  thirty  years  it  is 
plain  that  they  hâve  failed  to  convince  the  world,  it  is  no  bad  proof . 
that  they  were  wrong  and  the  world  is  right." 

(American  Journal  of  International  Law,  October,  1915,  pp.  799, 

800,  801.) 

James  W.  Gamer  points  out  in  "Some  Questions  of 
International  Law  in  the  European  War,"  (American 
Journal  of  International  Law,  October,  1915,  p.  851), 
that 

"the  Déclaration  of  London  sanctionstheruleofcontinuous  voyage 
in  respect  to  the  carriage  of  absolute  contraband  and  also  to 
the  carriage  of  conditional  contraband  in  case  the  enemy  has  no 
seabord  (Art.  36)  ;  but  it  makes  no  such  concession  in  respect  to 
blockade.  On  the  contrary,  it  déclares  that  'whatever  may  be  the 
ulterior  destination  of  a  vessel  or  of  her  cargo,  she  cannot  be  cap- 
tured  for  breach  of  blockade,  if,  at  the  moment,  she  is  on  her  way 
to  a  non-blockaded  port'  (Art.  19). 

"This  provision  definitely  condemns  the  American  practicedur- 
ing  the  Civil  War  and  sanctions  the  rule  which  the  English  hâve 
heretofore  maintained  and  the  adoption  of  which  the  British  dele- 
gates  to  the  London  Naval  Conférence  in  1909  insisted  upon.  In 
the  présent  war,  Great  Britain,  finding  herself  in  a  somewhat  ana- 
lagous  position  to  that  of  the  United  States  during  the  Civil  War  in 
respect  to  the  difficulties  encountered  in  enforcing  her  blockade, 
has  adopted  the  means  which  the  American  Government  applied 
but  which  the  pubUcists  of  England,  if  not  the  Government  it- 
self, unaminously  condemned.  If  not  consistently,  yet  effectually 
the  British  Government  has  therefore  been  able  to  answer  the 
American  protest  with  arguments  drawn  from  American  practice 
and  judicial  précèdent." 

Further  Mr.  Gamer  says: 

"Regarding  the  legality  of  the  ,so-called'  blockade  of  Germany, 
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there  is,  of  course,  substantial  ground  for  a  différence  of  opinion. 
Unquestionably,  it  does  not  conform  to  the  technical  rules  hereto- 
fore  recognized  as  essential  to  a  valid  blockade.  Before  the  days  of 
torpedoes,  mines,  submarines  and  air  craft  the  prevaihng  concep- 
tion was  that  a  blockaded  port  must  be  closed  by  a  cordon  of  ships 
stationed  in  the  immédiate  offing  or  as  near  as  was  compatible 
with  safety  from  the  enemy's  défenses  (which  in  those  days  consis- 
ted  of  guns),  to  make  ingress  and  egress  dangerous  if  not  impossible. 
It  can  hardly  be  maintained,  however,  that  since  the  introduction 
of  the  new  agencies  and  methods  of  naval  warfare  referred  to  above 
the  old  requirement  of  blockade  by  a  cruiser  cordon  is  now  essen- 
tial. The  American  Government  initsnoteofMarch3othexpressed 
a  readiness  to  admit  that  the  old  fonn  was  no  longer  practicable 
in  the  face  of  an  enemy  possessing  the  means  and  opportunity 
to  make  an  effective  défense  by  the  use  of  submarines,  mines  and 
air  craft.  The  long  range  blockade  must  therefore  be  recognized  as 
vaUd,  and  blockading  craft  must  be  permitted  to  remain  so  far  out 
as  to  be  beyond  the  range  of  torpédo  boats  or  mines,  which  means 
that  they  may  be  so  completely  out  of  sight  of  the  blockaded  port 
as  to  render  ingress  and  egress  no  longer  dangerous.  If  this  is  not 
recognized  as  an  effective  blockade,  blockade  under  modem  con- 
ditions is  now  impossible." 

(Ibid.,  pp.  846,  847.) 

The  principles  relied  upon  in  the  présent  war,  then, 
hâve  been  to  extend  the  list  of  contraband  articles  and 
to  enlarge  the  conception  of  blockade  to  any  degree 
which,  according  to  belligerents,  miHtary  exigencies 
required. 

Professor  Wilson  points  out  another  élément  which 
must  be  considered  in  a  discussion  of  the  immunity 
of  private  property  at  sea,  namely:  the  conversion  of 
enemy  private  ships  into  ships  of  war  : 

"If,  however,  conversion  of  enemy  private  ships  into  ships  of 
war  is  to  be  permitted  on  the  high  sea,  it  will  be  necessary  for  a 
belUgerent  to  use  great  care  in  his  conduct  toward  his  opponent's 
private  vessels.  A  private  vessel  of  one  belligerent  which  may  be 
met  on  the  high  sea  by  the  other  belligerent  may  claim  exemption 
on  the  ground  that  it  is  a  private  vessel,  which  may  be  the  fact  at 
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the  time.  Shortly  afterwards  the  private  vessel  may  be  converted 
into  a  public  war  vessel.  It  is  now  not  only  liable  to  capture,  but 
also  liable  to  be  destroyed  or  seized,  and  its  personnel  may  be  made 
prisoners  of  war.  As  there  are  as  yet  no  rules  regulating  recon- 
version, such  a  vessel  may  after  a  time,  perhaps  when  capture  may 
be  expected,  undergo  reconversion  into  a  private  vessel  and  be 
accordingly  exempt  as  private  property. 

"To  include  vessels  without  exception  in  the  exemption  making 
private  property  at  sea  inviolable  is  to  give  an  exemption  after 
war  is  opened  and  vessels  hâve  sailed  with  a  knowledge  thereof , 
which  is  not  given  to  vessels  in  a  belligerent  port  at  the  outbreak 
of  war  or  to  vessels  which  hâve  sailed  without  knowledge  of  the 
war  bound  for  a  belligerent  port.  Article  V  of  the  convention  re- 
lative to  the  status  of  enemy  merchant  ships  at  the  outbreak  of 
hostilities  pro vides  that. 

The  présent  convention  does  not  affect  merchant  ships  whose 

build  shows  that  they  are  intended  for  conversion  into  war  ships. 

" At  the  présent  time  few  ships  are  of  such  construction  that  they 
may  not,  under  some  circumstances,  be  of  use  for  war  even  if  not 
originally  constructed  for  that  service,  A  pleasure  yacht  may  be- 
come  useful  as  a  scouting  vessel,  an  ordinary  privately  owned 
collier  may  easily  be  converted  into  a  public  colUer,  etc. 

"It  would  seem  necessary  that  if  other  innocent  private  property 
is  granted  exemption,  it  would  be  on  the  ground  that  the  innocence 
can  be  determined  from  the  nature  of  the  property  itself . 

"Goods  of  the  nature  of  contraband  can  be  determined  in  most 
cases  from  inspection.  Whether  a  vessel  is  to  be  converted  from 
private  to  pubUc  can  not  be  determined  by  inspection,  for  the  phy- 
sical  character  of  the  vessel  may  remain  the  same  in  private  or  in 
pubUc  control.  The  control  is  the  main  différence,  and  this  may  be 
transferred  by  radio-telegraph  or  even  on  a  certain  date  by  previ- 
ous  agreement,  which  date  may  not  hâve  arrived  at  the  time 
when  the  vessel  was  met  by  the  belligerent  of  the  other  flag." 
(U.  S.  Naval  War  Collège-International  Law,  Topics  and  Discussi- 
ons, 1913,  pp.  128,  129.) 

Convention  VII  of  the  Second  Hague  Conférence, 
Relating  to  the  Conversion  of  Merchant  Ships  into 
War-Ships  (The  Hague  Conventions  and  Déclarations 
of  1899  and  1907,  Scott,  page  146)  reserves  the  right 
to  convert.  No  agreement  was  reached,  however  as, 
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to  the  place  where  such  conversion  shall  take  place. 
The  preamble  of  this  Convention  states: 

Whereas  it  is  désirable,  in  view  of  the  incorporation  in  time  of 
war  of  merchant  ships  in  the  fighting  fleet,  to  define  the  conditions 
subject.to  which  this  opération  may  be  effected; 

Whereas,  however,  the  contracting  Powers  hâve  been  unable  to 
come  to  an  agreement  on  the  question  whether  the  conversion  of  a 
merchant  ship  into  a  war-ship  may  take  place  upon  the  high  seas, 
it  is  understood  that  the  question  of  the  place  where  such  conver- 
sion is  effected  remains  outside  the  scope  of  this  agreement  and 
is  in  no  way  effected  by  the  following  rules; 

Being  desirous  of  concluding  a  Convention  to  this  effect,  etc. 

This  Convention  really  amounts  to  the  same  thing 
as  the  first  rule  of  the  Déclaration  of  Paris  :  Privateering 
is  and  remains  abolished. 

The  following  Powers  hâve  ratified  the  Convention  : 
Austria-Hungary,  Belgium,  Brazil,  Denmark,  France, 
Germany,  Great  Britain,  Guatemala,  Haiti,  Japan, 
Luxemburg,  Mexico,  Netherlands,  Norway,  Panama, 
Portugal,  Roumania,  Russia,  Salvador,  Siam,  Spain, 
Sweden,  Switzerland. 

Libéria  and  Nicaragua  hâve  adhered  to  the  Con- 
vention. 

The  following  Powers  signed  the  Convention  but 
hâve  not  yet  ratified:  Argentine  Republic,  Bolivia, 
Bulgaria,  Chile,  Colombia,  Cuba,  Ecuador,  Greece, 
Italy,  Monténégro,  Paraguay,  Persia,  Peru,  Serbia, 
Turkey,  Venezuela. 

(The  Hague  Conventions  and  Déclarations  of  1899 
and  1907,  Scott,  p.  149.) 

The  United  States  neither  signed  nor  ratified  the 
Convention. 

Important  also  in  this  discussion  is  the  practice  with 
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regard  to  days  of  grâce  for  merchant  vessels  of  the 
enemy.  On  this  subject,  Professer  Wilson  says: 

"A  degree  of  considération  for  merchant  vessels  of  one  belliger- 
ent  within  the  ports  of  the  other  belUgerent  has  often  been  shown 
since  the  seventeenth  century.  Such  considération  was  particu- 
larly  common  about  the  middle  of  the  nineteenth  century,  though 
no  clear  principle  could  be  said  to  be  established.  The  practice  of 
granting  days  of  grâce  showed  wide  différences  in  the  period  gran- 
ted,  varjdng  from  six  weeks  to  a  few  hours.  At  the  Conférence  at 
The  Hague  in  1907  the  delegates  of  the  United  States  took  the  po- 
sition that  days  of  grâce  for  departure  of  merchant  vessels  of 
one  belUgerent  in  the  port  of  the  other  belligerent  at  the  outbreak 
of  war  should  be  regarded  a^  obligatory.  The  British  délégation 
were  opposed  to  making  the  grant  of  a  period  for  departure  obli- 
gatory, though  supporting  the  idea  that  it  would  be  désirable  as  a 
favor.  The  resuit  of  the  considération  at  The  Hague  in  1907  was  the 
formulation  of  a  convention  less  stringent  in  its  provisions  than 
recognized  by  the  United  States  délégation  as  then  legally  bin- 
ding  under  international  practice. 

"The  objection  brought  forward  against  an  obligatory  period 
was  that  a  fixed  number  of  days  would  be  undesirable,  as  the  pe- 
riod should  be  determined  in  each  case  as  it  arose.  This  objection 
seemed  sound,  but  in  no  way  insurmountable.  The  Convention  of 
1907  relative  to  the  Status  of  Enemy  Merchant  Vessels  announces 
in  the  preamble  that  the  states  of  the  world  are  anxious  in  negoti- 
ating  the  convention'  to  insure  the  security  of  international  com- 
merce against  the  surprises  of  war'  and  to  protect  commercial 
opérations'  in  process  of  being  carried  out  before  the  outbreak  of 
hostiUties.'  As  commercial  relations  in  volve  mutual  exchange,  the 
difficulty  which  many  felt  lest  one  state  should  gain  an  advantage 
over  another  at  the  outbreak  of  war  would  seem  to  be  met  by  the 
insertion  of  a  reciprocal  obligation  to  grant  days  of  grâce  accom- 
panied  by  the  proviso  that  one  belligerent  should  be  obliged  to 
grant  no  longer  period  than  that  granted  by  his  opponent.  Such  a 
plan  is  both  reasonable  and  practicable. 

"It  is  reasonable  that  one  belligerent  should  not  be  under  obU- 
gation  to  accord  to  his  opponent  more  favorable  treatment  than 
that  accorded  to  him  hy  his  opponent.  It  is  practicable  because 
the  belUgerent  granting  a  given  period  to  his  opponent  may  under 
the  reciprocity  principle  shorten  the  period  to  that  accorded  by  his 
opponent. 

"Further  to  support  this  position  may  be  adduced  the  practice 
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of  the  présent  war  in  Europe.  The  German  déclaration  of  war 
against  France  of  August  3,  1914,  contained  a  provision  for  reci- 
procity  in  regard  to  treatment  of  merchant  vessels,  which  France 
immediately  met.  The  British  Orders  in  Council  of  August  4,  1914, 
oontained  a  similar  plan  for  German  vessels,  but  this  was  not 
carried  into  efîectratherbecauseof  misunderstandingof  telegrams, 
than  because  of  lack  of  willingness  on  the  part  of  Great  Britain 
and  Germany.  The  principle  of  days  of  grâce  was  adopted  as  re- 
gards Austria-Hungary  when  Great  Britain  was  informed  that 
Austria-Hungary  would  treat  British  ships  in  a  manner'  not  less 
favorable'  than  that  proposed  by  Great  Britain  for  Austro-Hunga- 
rian  vessels.  France  likewise  accorded  reciprocal  treatment  to  Aus- 
tro-Hungarian  merchant  vessels. 

"It  would  seem  proper  that  the  United  States  should  continue  to 
support  as  reasonable  and  practicable  a  plan  to  which  in  actual 
test  of  war  the  great  states  hâve  resorted,  and  that  the  principle 
of  reciprocity  in  the  grant  of  days  of  grâce  for  innocent  merchant 
vessels  of  one  belUgerent  in  the  ports  of  the  other  at  the  outbreak 
of  war  should  prevail.'* 

(American  Journal  of  International  Law,  January,  1916,  pp.  112, 

"3) 

The  first  Italian  Decree  Relative  to  Enemy  Merchant 
Vessels,  of  May  30,  1915,  states  : 

Article  i .  AU  enemy  merchant  ships  lying  in  the  ports  and  ter- 
ritorial waters  of  the  kingdom  and  of  its  colonies  at  the  outbreak  of 
hostiUties  shall  be  sequestered  by  the  local  naval  authorities. 

Art.  2.  Spécial  technical  commissions  assisted  by  the  naval 
authorities  shall  visit  enemy  merchant  ships  thus  sequestered  with 
the  object  of  ascertaining  which  among  them  are  so  constructed  or 
built,  or  contain  such  internai  arrangements  of  fittings,  as  mày 
justify  the  assumption  that  they  are  intended  to  be  converted 
eventually  into  warships. 

Art.  3.  In  ail  cases  in  which  it  shall  be  found  that  vessels  were 
intended  for  conversion  into  warships,  thèse  vessels  shall  be  cap- 
tured  and  placed  under  the  jurisdiction  of  the  Prize  Court  for  a 
décision  as  to  their  ultimate  disposai. 

Art.  4.  The  vessels  which  shall  not  be  found  to  hâve  been  in- 
tended for  conversion  into  warships  shall  remain  under  séquestrat- 
ion. They  may  be  requisitioned  by  the  Minister  of  Marine  for  the 
whole  duration  of  the  présent  war,  in  accordance  with  rules  to  be 
laid  down  in  another  decree. 
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Art.  5.  Enemy  goods  found  on  board  ail  merchant  vessels  re- 
ferred  to  in  Article  I  above  mentioned  shall  be  sequestered  and 
restored  after  the  war  without  an  indemnity,  or  else  requisitioned 
with  an  indemnity. 

Perishable  goods  shall  be  sold  on  spécial  conditions  which  shall 
be  laid  down  by  our  Ministry  of  Marine. 

Art.  6.  Neutral  goods  found  on  board  any  merchant  ship  re- 
ferred  to  under  Article  I  shall  be  released  subject  to  an  option  of 
requisitioning  them  with  an  indemnity  which  the  Government  of 
the  King  may  exercise. 

Art.  7.  The  décision  as  to  the  nationality  of  the  goods  referred 
to  under  the  preceding  Articles  5  and  6,  and  the  conséquent  verdict 
as  to  the  release  or  séquestration  of  thèse  goods  shall  lie  with  the 
Prize  Court. 

Art.  8.  The  régulations  laid  down  in  Articles  5  and  6  of  the 
XIth  Hague  Convention  of  the  i8th  October  1907,  shall  be  appU- 
cable  to  the  members  of  the  crews  on  enemy  merchant  vessels  re- 
ferred to  in  the  preceding  Article  i. 

Art.  9.  The  treatment  laid  down  in  the  preceding  articles  shall 
not  be  extended  to  enemy  merchant  ships  which  shall  carry  out  or 
attempt  to  carry  out  any  acts  of  hostiUty  whether  direct  or  in- 
direct. 

Art.  10.  The  rules  laid  down  in  the  preceding  articles  are  also 
applicable  to  those  enemy  merchant  ships  which  shall  hâve  left 
their  last  port  before  the  déclaration  of  war,  and  which  are  met  at 
sea  before  thay  are  aware  of  the  commencement  of  hostiUties. 

Art.  II.  The  Minister  of  Marine  is  empowered  to  issue  spécial 
rules  for  the  pubUcation  of  the  présent  decree  which  cornes  into 
force  to  day. 

We  order  that  the  présent  decree,  furnished  with  the  seal  of 
state,  be  included  in  the  of&cial  record  of  the  laws  and  decrees  of 
the  Kingdom  of  Italy,  requiring  everyone  concemed  to  observe  it 
and  cause  it  to  be  observed. 

Given  at  Rome  this  3oth  day  of  May,  1915. 

(British  ParUamentary  Papers,  Miscellaneous,  No.  18  (1915). 

(Cd.  8104.)) 

The  ratifications,  adhésions  and  signatures  to  the 
Hague  Conventions,  relating  to  the  status  of  enemy 
merchant  ships  at  the  outbreak  of  hostilUties  (Con- 
vention VI  Relating  to  the  Status  of  Enemy  Merchant 
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Ships  at  the  Outbreak  of  Hostillities)  coincide  almost 
exactly  with  those  of  Convention  VII.  The  United 
States  neither  signed  nor  has  she  ratified  the  Conven- 
tion. 

The  discussion  of  the  immunity  of  private  property 
at  sea  involves  also  the  question  of  armed  merchant 
ships. 

On  the  26th  March,  1913,  Mr.  Winston  Churchill, 
the  First  Lord  of  the  British  Admirality,  made  an 
important  statement  in  the  House  of  Commons  regar- 
ding  the  methods  proposed  by  Great  Britain  for  the 
protection  of  trade.  As  reported  in  the  Times  Mr. 
Churchill's  speech  was  as  follows: 

"I  now  turn  to  one  aspect  of  trade  protection  which  requires 
spécial  référence.  It  was  made  clear  at  the  Second  Hague  Q>nfer- 
ence  and  the  London  Conférence  that  certain  of  the  great  Powers 
hâve  reserved  to  themselves  the  right  to  convert  merchant  stea- 
mers into  cruisers,  not  merely  in  national  harbours  but  if  necessary 
on  the  high  seas.  There  is  now  good  reason  to  beUeve  that  a  consi- 
dérable number  of  foreign  merchant  steamers  may  be  rapidly  con- 
verted  into  armed  ships  by  the  mounting  of  guns.  The  sea-borne 
trade  of  the  world  follows  well-marked  routes,  upon  nearly  ail  of 
which  the  tonnage  of  the  British  mercantile  marine  largely  pré- 
dominâtes. Our  food-carrying  hners  and  vessels  carrying  raw  ma- 
terial  foUowing  thèse  trade  routes  would,  in  certain  contingencies, 
meet  foreign  vessels  armed  and  equipped  in  the  manner  described. 
If  the  British  ships  had  no  armament  they  would  be  at  the  mercy 
of  any  foreign  liners  carrying  one  effective  gun  and  a  few  rounds  of 
ammunition.  It  would  be  obviously  absurd  to  meet  the  contingen- 
cy  of  considérable  numbers  of  foreign  armoured  merchant  cruisers 
on  the  high  seas  by  building  an  equal  number  of  cruisers.  That 
would  expose  this  country  to  an  expenditure  of  money  to  meet  a 
particular  danger  altogether  disproportionate  to  the  expense  caused 
to  any  foreign  Power  in  creating  that  danger.  Hostile  cruisers, 
wherever  they  are  found,  will  be  covered  and  met  by  British  ships 
of  war,  but  the  proper  reply  to  an  armed  merchantman  is  another 
merchantman  armed  in  her  own  defence.  This  is  the  position  to 
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which  the  Admiralty  hâve  felt  it  necessary  to  draw  the  attention 
of  leading  shipowners.  We  hâve  felt  justified  in  pointing  out  to 
them  the  danger  to  Ufe  and  property  which  would  be  incurred  if 
their  vessels  were  totally  incapable  of  offering  any  defence  to  an 
attack.  The  shipowners  hâve  responded  to  the  Admiralty  invi- 
tation with  cordiality,  and  substantial  progress  has  been  made  in 
the  direction  of  meeting  it  as  a  défensive  measure  by  preparing  to 
equip  a  number  of  first-class  British  Uners  to  repel  the  attack  of  an 
armed  foreign  merchant  cruiser.  Although  thèse  vessels  hâve  of 
course,  a  whoUy  différent  status  from  that  of  the  regularly-com- 
missioned  merchant  cruisers  such  as  those  we  obtain  under  the 
Cunard  agreement,  the  Admiralty  hâve  felt  that  the  greater  part 
of  the  cost  of  the  necessary  equipment  should  not  fall  upon  the 
owners,  and  we  hâve  decided,  therefore,  to  lend  the  necessary 
guns,  to  supply  ammunition,  and  to  provide  for  the  training  of 
members  of  the  ship's  company  to  form  the  guns'  crews.  The  own- 
ers on  their  part  are  paying  the  cost  of  the  necessary  structural 
conversion,  which  is  not  great.  The  British  mercantile  marine  will, 
of  course,  hâve  the  protection  of  the  Royal  Navy  under  ail  possible 
circumstances,  but  it  is  obviously  impossible  to  guarantee  indivi- 
dual  vessels  from  attack  when  they  are  scattered  on  their  voyages 
ail  over  the  world.  No  one  can  prétend  to  view  thèse  measures 
without  regret  or  without  hoping  that  the  period  of  retrogression 
ail  over  the  world  which  has  rendered  them  necessary  may  be  suc- 
ceeded  by  days  of  broader  international  confidence  and  agreement 
than  those  through  which  we  are  now  passing. 

On  this  subject,  James  Brown  Scott  says  : 

"The  question  has  been  much  discussed  whether  merchant  ships 
of  the  enemy  carrjdng  arms  for  défensive  purposes  are  to  be  consid- 
ered  as  losing  their  mercantile  chaçacter  by  this  fact  and  are  to  be 
denied  the  privilèges  accorded  by  international  law  to  enemy  mer- 
chant vessels.  The  question  has  also  been  discussed  since  the  out- 
break  of  the  great  war  whether  the  Déclaration  of  Paris  of  1856 
forbidding  privateering  should  in  spirit,  if  not  in  the  letter,  prevent 
enemy  merchant  vessels  from  carrying  arms,  even  for  défensive 
purposes.  The  question  has  also  arisen  and  has  been  the  subject  of 
diplomatie  negotiations,  with  résultant  tension,  whether  neutrals 
can  properly  ship  their  goods  upon  such  armed  merchant  vessels 
without  properly  subjecting  them  to  the  fate  of  the  vessel  carrying 
them;  and,  finally,  whether  neutral  persons  travelhng  upon  such 
vessels  are  to  be  held  as  voluntarily  subjecting  themselves  to  the 
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risk  incurred  by  such  vessels  and,  by  assuming  the  risk,  de- 
priving  themselves  of  the  claim  to  protection  of  their  govern- 
ments,  or,  indeed,  whether  their  governments  hâve  the  right 
under  such  circumstances  to  protect  their  subjects  or  citizens 
in  the  premises. 

"It  will  clear  the  field  of  discussion,  at  least  so  far  as  the  United 
States  is  concerned,  to  state  that  this  government  is  not  a  party  to 
the  Déclaration  of  Paris,  that  it  is  therefore  not  bound  by  its  pro- 
visions, and  that  the  United  States  is  free  to  recognize  the  right  to 
indulge  in  privateering  should  it  désire  to  do  so. 

""In  the  next  place,  it  should  be  said,  at  least  according  to  the 
practice  of  the  United  States,  that  an  American  citizen  can  not  re- 
nounce  the  right  of  the  government  to  protect  him  in  an  appro- 
priate  case,  of  which  the  government  is  the  judge,  because  a  citizen 
of  the  United  States  as  such  does  not  represent  the  United  States, 
and  a  renunciation  of  a  right  can  only  be  made  by  an  officiai  agent 
of  the  government  acting  within  the  scope  of  his  agency.  A  fami- 
Uar  illustration  from  municipal  law  will  make  this  distinction  clear  ; 
A  person  injured  by  a  tort  may,  if  he  choose,  waive  the  civil  injury  ; 
but  if  the  tort  be  at  one  and  the  same  time  a  crime,  the  injured  per- 
son can  not  waive  this,  because  he  is  not  the  agent  of  the  pubUc, 
and  the  appropriate  agent  of  the  public  must  détermine  whether  or 
not  prosecution  shall  take  place. 

"With  thèse  two  questions  out  of  the  way,  the  others  may  be 
taken  up  and  considered. 

"It  may  be  admitted  that  it  is  difficult  to  détermine  whether  a 
gun  is  carried  for  a  défensive  or  for  an  offensive  purpose,  but  the 
circumstances  of  the  individual  case  may  be  appealed  to,  as  the  ar- 
mament  required  for  one  purpose  dififers  from  that  necessary  for 
the  other.  The  view  has  been  expressed  that  the  duty  of  a  merchant 
ship  is  not  to  resist  if  attacked,  and  that  by  defending  itself  it  loses 
the  character  of  a  merchant  ship  and  becomes  a  privateer,  in  the 
sensé  that  it  carries  on  hostile  opérations  without  becoming  a  pu- 
bUc  vessel  ;  and  as  privateering  is  forbidden  by  the  Déclaration  of 
Paris,  which  binds  the  contracting  parties,  the  vessel  in  question 
has  no  legitimate  standing  in  international  law.  It  is  not  a  private 
vessel  converted  to  a  public  purpose,  commissioned  by  the  govern- 
ment and  manned  by  officers  of  the  navy  ;  and,  on  the  other  hand, 
it  is  not  a  merchant  vessel  plying  its  peaceful  calling  without  ta- 
king  part  in  hostilities.  On  September  19,  1914,  the  Department  of 
State  issued  a  circular  which  recognized  that,  'A  merchant  vessel 
of  belhgerent  nationaUty  may  carry  an  armament  and  ammunition 
for  the  sole  purpose  of  défense  without  acquiring  the  character  of  a 
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ship  of  wax,'  and  prescribed  certain  rules  for  determiningthe  offen- 
sive or  défensive  character  of  the  armament  in  each  case." 

(American  Journal  of  International  Law,  January,  1916,  pp. 

113,  114,  115.) 

CIRCULAR  OF  THE  DEPARTMENT  OF  STATE  OF  THE  UNITED 

STATES  WITH  REFERENCE  TO  THE  STATUS  OF 

ARMED  MERCHANT  VESSELS 

Issued  September  19,  19x4 

A 

A  merchant  vessel  of  belligerent  nationaUty  may  carry  an  armament 
and  ammunition  for  the  sole  purpose  of  défense  without  acquiring  the 
character  of  a  ship  of  war. 

B 

The  présence  of  an  armament  and  ammunition  on  board  a  merchant 
vessel  créâtes  a  presumption  that  the  armament  is  for  offensive  purpo- 
ses,  but  the  owners  or  agents  may  overcome  this  presumption  by  évi- 
dence showing  that  the  vessel  canies  armament  solely  for  défense. 


Evidence  necessary  to  estabhsh  the  fact  that  the  armament  is  solely 
for  défense  and  will  not  be  used  offensively,  whether  the  armament  be 
mounted  or  stowed  below,  must  be  presented  in  each  case  independently 
at  an  oflScial  investigation.  The  resuit  of  the  investigation  must  show 
conclusively  that  the  armament  is  not  intended  for,  and  will  not 
be  used  in,  offensive  opérations. 

Indications  that  the  armament  will  not  be  used  offensively  are: 

1.  That  the  caliber  of  the  guns  carried  does  not  exceed  six  inches. 

2.  That  the  guns  and  small  arms  carried  are  few  in  number. 

3.  That  no  guns  are  mounted  on  the  forward  part  of  the  vessel. 

4.  That  the  quantity  of  ammunition  carried  is  small. 

5.  That  the  vessel  is  manned  by  its  usual  crew,  and  the  oflBicers  are 
the  same  as  those  on  board  before  war  was  declared. 

6.  That  the  vessel  intends  to  and  actually  does  clear  for  a  port  lying 
in  its  usual  trade  route,  or  a  port  indicating  its  purpose  to  continue  in 
the  same  trade  in  which  it  was  engaged  before  war  was  declared . 

7.  That  the  vessel  takes  on  board  fuel  and  suppUes  sufficient  only  to 
m  iS 
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carry  it  to  its  port  of  destination,  or  the  same  quantity  substantially 
which  it  bas  been  accustomed  to  take  for  a  voyage  before  war  was 
decleired. 

8.  That  the  cargo  of  the  vessel  consists  of  articles  of  commerce  un- 
suited  for  the  use  of  a  ship  of  war  in  opérations  against  an  enemy. 

9.  That  the  vessel  carries  passengers  who  are  as  a  whole  unfitted  to 
enter  the  military  or  naval  service  of  the  belligerent  whose  flag  the  ves- 
sel Aies,  or  of  any  of  its  alUes,  and  particularly  if  the  passenger  Ust  ia- 
cludes  women  and  children. 

10.  That  the  speed  of  the  ship  is  slow. 


Port  authorities,  on  the  arrivai  in  a  port  of  the  United  States  of  an 
armed  vessel  of  belligerent  nationaUty,  claiming  to  be  a  merchant  ves- 
sel, should  immediately  investigate  and  report  to  Washington  on  the 
foregoing  indications  as  to  the  intended  use  of  the  armament,  in  order 
that  it  may  be  determined  whether  the  évidence  is  sufi&cient  to  remove 
the  presumption  that  the  vessel  is,  and  should  be  treated  as,  a  ship  of 
war.  Clearance  will  not  be  granted  until  authorized  from  Washington, 
and  the  master  Avill  be  so  informed  upon  arrivai. 

E 

The  conversion  of  a  merchant  vessel  into  a  ship  of  war  is  a  question 
of  fact  which  is  to  be  established  by  direct  or  circumstantial  évidence  of 
intention  to  use  the  vessel  as  a  ship  of  war. 

The  introduction  of  war  zones,  mines  and  subma- 
rines in  the  présent  war  compUcates  the  discussion 
of  the  immunity  of  private  property  at  sea.  If  a  com- 
batant  can  appropriate  to  his  own  warhke  purposes 
an  area  of  the  free  océan,  he  need  not  concem  himself 
with  the  law  of  contraband  or  of  blockade.  The  esta- 
bUshment  by  proclamation  of  war  zones  on  the  open 
sea  is  a  new  measure  of  maritime  warfare,  and  is  ap- 
parently  not  dealt  with  in  any  of  the  treatises  on  inter- 
national law.  In  the  présent  war  the  war  zone  has 
been  pressed  into  the  service  of  both  sides. 
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Great  Britain  was  the  first  technically  to  do  this. 
On  the  fourth  of  November,  1914,  the  British  Govern- 
ment issued  the  following  order,  declaring  the  North 

Sea  to  be  a  war  zone  : 

■    ■  ■  '■   f 

"Owing  to  the  discovery  of  mines  in  the  North  Sea,  the  whole  of 
that  sea  must  be  considered  a  miHtary  area.  Within  this  area  mer- 
chant  shipping  of  ail  kinds,  traders  of  ail  countries,  fishing  craft, 
and  ail  other  vessels  will  be  exposed  to  the  gravest  dangers  from 
mines  which  it  has  been  necessary  to  lay  and  from  war-ships  sear- 
ching  vigilantly  by  night  and  day  for  suspicions  craft. 

"Ail  merchant  and  fishing  vessels  of  every  description  are  hereby 
warned  of  the  danger  they  encounter  by  entering  this  area  except 
in  strict  accordance  with  Admiralty  décisions.  Every  effort  will  be 
made  to  convey  this  warning  to  neutral  countries  and  to  vessels  on 
the  sea,  but  from  the  5th  of  November  onwards  the  Admiralty 
announces  that  ail  ships  passing  a  Une  drawn  from  the  northern 
point  of  the  Hébrides  through  the  Faroe  Islands  to  Iceland  do  so 
at  their  OAvn  péril. 

"Ships  of  ail  countries  wishing  to  trade  to  and  from  Norway,  the 
Baltic,  Denmark,  and  HoUand  are  advised  to  come,  if  inwards 
bound,  by  the  EngUsh  Channel  and  Straits  of  Dover.  There  they 
will  be  given  saiUng  directions  which  will  pass  them  safely,  so  far 
as  Great  Britain  is  concerned,  up  the  east  coast  of  England  to 
Famé  Island,  whence  safe  route  will,  if  possible,  be  given  to  Lin- 
desnaes  Lightship.  From  this  point  they  should  turn  north  or 
south,  according  to  their  destination  keeping  as  near  the  coast  a3 
possible.  The  converse  appUes  to  vessels  outward  bound. 

"By  strict  adhérence  to  thèse  routes  the  commerce  of  ail  coun- 
tries will  be  able  to  reach  its  destination  in  safety,  so  far  as  Great 
Britain  is  concerned,  but  any  straying,  even  for  a  few  miles,  from 
the  course  thus  indicated  may  be  foUowed  by  serions  consé- 
quences." 

(American  Journal  of  International  Law,  July,  1915,  p.  595-) 

On  February  4,  1915,  the  German  Admiralty  pu- 
bhshed  the  following  decree  : 

"The  waters  around  Great  Britain,  including  the  whole  of  the 
EngUsh  Channel,  are  declared  hereby  to  be  included  within  the 
zone  of  war,  and  after  the  i8th  inst,  ail  enemy  merchant  vessels 
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encountered  in  thèse  waters  will  be  destroyed,  even  if  it  may  not  be 
possible  always  to  save  their  crews  and  passengers. 

"Within  this  war  zone  neutral  vessels  are  exposed  to  danger, 
since,  in  view  of  the  misuse  of  the  neutral  flags  ordered  by  the  Go- 
vernment of  Great  Britain  on  the  sist  ult.  and  of  the  hazards  of 
naval  warfare,  neutral  vessels  cannot  alwa}^  be  prevented  from 
suffering  from  the  attacks  intended  for  enemy  ships. 

"The  route  of  navigation  around  the  north  of  the  Shetland  Is- 
lande, in  the  eastern  part  of  the  North  Sea,  and  in  a  strip  thirty 
miles  wide  along  the  Dutch  Coast  are  not  open  to  the  danger 
zone." 

(American  Journal  of  International  Law,  July,  1915,  p.  594.) 

Early  in  March  it  was  announced  that  the  zone  had 
been  extended  to  include  the  waters  surrounding  the 
Shetland,  Islands.  The  German  Government  proclaim- 
ed  this  decree  as  a  retaUatory  measure  against 
Great  Britain,  because  of  the  décision  of  the  British 
Government  to  treat  ail  cargoes  of  foodstuffs  destined 
to  Germany  as  absolate  contraband.  The  latter  dé- 
cision had  been  adopted  by  Great  Britain  because  of 
the  German  decree  of  January  31,  placing  the  grain 
and  flour  supply  of  the  empire  under  govemment 
control. 

Mr.  Gamer  says  in  "Some  Questions  of  Internatio- 
nal Law  in  the  European  War.*' 

"While  it  is  not  unlawful  for  a  belligerent  to  proclaim  the 
existence  of  a  war  zone  and  to  warn  neutral  vessels  of  the  danger 
which  they  encounter  in  entering  the  waters  thereof ,  there  are  ma- 
nifestly  Umitations  on  the  rights  which  he  may  exercise  therein. 
The  waters  embraced  within  the  zone  remain,  as  before,  a  portion 
of  the  high  seas,  which  neutral  vessels  hâve  a  lawful  right  to  navi- 
gate,  subject  to  no  restictions  except  such  as  they  are  under  every- 
where  on  the  open  waters  of  the  océan.  Within  such  zone  a  belUg- 
erent  has  no  greater  rights  of  visit,  search,  capture  or  destruction 
in  respect  to  enemy  or  neutral  vessels  than  he  has  outside  this 
area.  In  short,  beUigerents  hâve  no  right  to  appropriate  any  por- 
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tion  of  the  high  seas  and  close  them  to  the  navigation  of  neutral 
vessels." 

(American  Journal  of  International  Law,  July,  1915,  p.  597.) 

The  proclamation  of  the  war  zone  is  closely  con- 
cemed  with  that  of  sowing  mines.  "If  contact  mines," 
says  T.  Baty,  "are  legitimate  engines  of  warfare,  then 
there  is  an  end  to  the  freedom  of  the  seas.  For  belli- 
gerents  may  strew  them  anywhere."  (University  of 
Pennsylvania  Law  Review  and  American  Law  Reg- 
ister,  June.  1915,  p.  707.) 

"The  use  of  mines  in  the  sea  is  not  a  novelty  of  naval  warfare  in- 
troduced  in  the  présent  war.  They  were  successfuUy  used  in  the 
American  Civil  War  for  the  défense  of  harbors  and  the  destruction 
of  blockading  ships,  but  the  area  affected  was  hmited  to  territor- 
ial waters,  within  which  nations  hâve  the  right  to  protect  them- 
selves  by  ail  means  at  their  disposai.  It  is  when  such  deadly  engines 
of  destruction  are  placed  beyond  the  territorial  jurisdiction  or  are 
allowed  to  drift  there  that  the  right  of  neutral  nations  to  the  free- 
dom of  the  seas  is  impinged  upon.  In  protesting  against  the  repor- 
ted  use  by  Peru  in  its  war  with  Chile  in  1880  of  'boats  containing 
explosive  materials'  which  were  set  adrift  on  the  chance  of  their 
coming  in  contact  with  some  of  the  blockading  squadron,  Mr. 
Evarts,  Secretary  of  State,  said  that  such  means  of  warfare,  so  dan- 
gerous  to  neutrals,  should  'be  at  once  checked,  not  only  for  the  be- 
nefit  of  Peru,  but  in  the  interest  of  a  wise  and  chivalrous  warfare, 
which  should  constantly  afiord  to  neutral  Powers  the  highest  poss- 
ible considération.*  (Moore's  International  Law  Digest,  Vol.  VI, 
p.  366).  And  the  Chinese  Government  bitterly  complained  of  the 
losses  sustained  by  its  subjects  in  both  Ufe  and  property  owing  to 
the  distruction  of  Chinese  vessels  by  floating  mines,  not  only  du- 
ring  but  after  the  Russo-Japanese  War,  which  may  or  may  not 
hâve  been  placed  within  territorial  waters.  It  remained  for  the 
leading  maritime  nations  of  the  world  in  the  présent  confUct,  clai- 
ming  to  represent  its  highest  civilization,  openly  to  place  mines  in 
certain  stratégie  parts  of  the  high  seas  and  formally  to  wîirn  neutral 
vessels  to  keep  out  of  them." 

(American  Journal  of  International  Law,  Editorial  Comment. 

April,  191 5,  p.  462. 
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"The  employment  of  mines  as  a  mode  of  warfare  was  first  resor- 
ted  to  on  an  extensive  scale  during  the  Russo-Japanese  War,  and 
the  matter  was  first  brought  to  the  attention  of  the  world  by  the 
Chinese  délégation  to  the  Second  Hague  Conférence  in  1907. 
(La  Deuxième  Conférence  de  la  Paix,  t.  III,  p.  663.) 

"The  acts  of  the  First  Hague  Conférence  contained  no  provisions 
in  respect  to  the  employinent  of  mines  or  torpedoes  in  war,  and  the 
Russo-Japanese  War  being  the  first  in  which  they  were  used  there 
were,  of  course,  no  précédents  in  regard  to  the  employment  of  such 
agencies.  But  it  is  clear  that  their  use  under  certain  conditions  was 
not  condemned.  The  manual  for  the  use  of  British  officers  in  the 
field  contained  a  provision  which  declared  them  to  be  legitimate 
weapons,  and  that  those  who  used  them  were  entitled  to  be  treated 
as  lawful  combatants.  (Smith  and  Sibley,  p.  93.)  Nevertheless,  the 
laying  of  mines  in  the  open  sea  where  they  endangered  neutral 
shipping  was  severely  criticised  by  many  writers  at  the  time.  The 
Enghsh  Admirai  Horsey,  in  a  letter  pubhshed  in  the  London  Times 
(May  24,  1904),  denounced  the  practice  as  'inhuman  and  a  breach 
of  international  law  and  practice.'  Prof  essor  Holland  (London 
Times,  May  24,  1904)  stated  in  a  letter  at  the  same  time  that  'it  is 
certain  that  no  international  usage  sanctions  the  employment  of 
one  belligerent  against  another  of  mines  or  other  secret  contrivanc- 
es  which  would,  without  notice,  render  dangerous  the  navigation 
of  the  high  seas.'  Lawrence  took  a  similar  view."  (War  and  Neu- 
traUty  in  the  Far  East,  p.  10.). 

(Mr.  Garner  in  "Some  Questions  of  International  Law  in  the 
European  War,"  American  Journal  of  International  Law,  January 
1915.  pp.  88.  89.) 

The  Hague  Convention  of  1907,  relative  to  the  lay- 
ing of  automatic  submarine  contact  mines  was  signed 
and  ratified  by  the  following  belligerents  engaged  in 
the  présent  war:  Austria-Hungary,  France,  Germany, 
Great  Britain  and  Japan.  According  to  Article  11,  the 
agreement  was  entered  into  for  a  period  of  seven  years, 
dating  from  the  sixtieth  day  after  the  date  of  the  first 
deposit  of  ratifications,  which  took  place  on  Novem- 
ber  27,  1909.  According  to  Article  7,  it  shall  not  apply 
unless  ail  the  beUigerents  are  parties  to  it.  It  happens 
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that  Russia,  one  of  the  belligerents  in  the  présent  war, 
has  not  ratified  the  convention,  and  therefore  it  fol- 
lows  that  it  is  not  legally  binding  on  any  of  them.  The 
German  Government,  however,  announced  that  it 
would  act  in  accordance  with  the  terms  of  the  con- 
vention. 

The  convention  forbids  (i)  the  laying  of  unanchor- 
ed  automatic  contact  mines,  except  when  they  are 
30  constructed  as  to  become  harmless  one  hour  at 
most  after  the  person  who  laid  them  ceases  to  control 
them;  (2)  the  laying  of  anchored  automatic  contact 
mines  which  do  not  become  harmless  as  soon  as  they 
hâve  broken  loose  from  their  moorings  ;  (3)  the  use  of 
torpedoes  which  do  not  become  harmless  when  they 
hâve  missed  their  mark.  It  is  also  forbidden  to  lay 
automatic  contact  mines  off  the  coast  and  ports  of  the 
enemy,  with  the  sole  object  of  intercepting  commercial 
shipping.  (This  provision  was  not  accepted  by  France 
and  Germany.)  When  anchored  automatic  contact 
mines  are  employed,  every  possible  précaution  must 
be  taken  for  the  security  of  peaceful  shipping.  The 
belligerents  undertake  to  do  their  utmost  to  render 
thèse  mines  harmless  within  a  limited  time,  and,  should 
they  cease  to  be  under  surveillance,  to  notify  the  dan- 
ger zones  as  soon  as  military  exigencies  permit,  by  a 
notice  addressed  to  shipowners,  which  must  also  be 
communicated  to  the  Govemments  through  the  diplo- 
matie channel. 

(Convention  VIII  Relative  to  the  Laying  of  Automatic  Submarine 
Contact  Mines,  Articles  i,  2  and  3.  "The  Hague  Conventions  and  Dé- 
clarations of  1899  and  1907,"  Scott,  pp.  151,  152.) 
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At  the  time  of  its  signature,  dissatisfaction  was  ex- 
pressed  with  the  convention.  Sir  Ernest  Satow  ex- 
pressed  the  opinion  on  behalf  of  the  British  délégation  : 

"Having  voted  for  the  Mines  Convention  which  the  Gjnference 
has  just  accepted,  the  British  délégation  desires  to  déclare  that  it 
cannot  regard  this  arrangement  as  f urnishing  a  final  solution  of  the 
question,  but  only  as  marking  a  stage  in  international  législation 
on  the  subject.  It  does  not  consider  that  adéquate  account  has 
been  taken  in  the  convention  of  the  rights  of  neutrals  to  protection, 
or  of  humanitarian  sentiments  which  cannot  be  neglected.  The 
British  délégation  has  done  its  best  to  bring  the  Conférence  to 
share  its  views,  but  its  efforts  in  this  direction  hâve  remained 
without  resuit.  The  high  seas,  gentlemen,  form  a  great  internation- 
al highway.  If  in  the  présent  state  of  international  laws  and  cust- 
oms  belUgerents  are  permitted  to  fight  out  their  quarrels  upon  the 
high  seas,  it  is  none  the  less  incumbent  upon  them  to  do  nothing 
which  might,  long  after  their  departure  from  a  particular  place, 
render  this  highway  dangerous  for  neutrals  who  are  equally  entitl- 
ed  to  use  it.  We  déclare  without  hésitation  that  the  right  of  the 
neutral  to  security  of  navigation  on  the  high  seas  ought  to  corne 
before  the  transitory  right  of  the  beUigerent  to  employ  thèse  seas 
as  the  scène  of  the  opération  of  wau*. 

"Nevertheless,  the  convention  as  adopted  imposes  upon  the  bel- 
ligerent  no  restriction  as  to  the  placing  of  anchored  mines,  which 
consequently  may  be  laid  wherever  the  beUigerent  choses,  in  his 
own  waters  for  self -défense,  in  the  waters  of  the  enemy  as  a  means 
of  attack,  or  finally  on  the  high  seas,  so  that  neutral  navigation 
will  inevitably  run  great  risk  in  time  of  naval  war  and  may  be  ex- 
posed  to  many  a  disaster.  We  hâve  already  on  several  occasions  in- 
sisted  upon  the  danger  of  a  situation  of  this  kind.  We  hâve  endeav- 
ored  to  show  what  would  be  the  effect  produced  by  the  loss  of  a 
great  Uner  belonging  to  a  neutral  power.  We  did  not  fail  to  bring 
forward  every  argument  in  favor  of  Umiting  the  field  of  action  for 
thèse  mines,  while  we  call  very  spécial  attention  to  the  advantages 
which  the  civiUzed  world  would  gain  from  this  restriction,  since  it 
would  be  équivalent  to  diminishing  to  a  certain  extent  the  causes 
of  warUke  conflicts.  It  appeared  to  us  that  by  acceptance  of  the 
proposai  made  by  us  at  the  beginning  of  the  discussion,  dangers 
would  hâve  been  obviated  which  in  every  maritime  war  of  the  fu- 
ture will  threaten  to  disturb  friendly  relations  between  neutrals 
and  belUgerents.  But,  since  the  Conférence  has  not  shared  our 
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views,  it  remains  for  us  to  déclare  in  the  most  formai  manner  that 
thèse  dangers  exist,  and  that  the  certainty  that  they  will  make 
themselves  felt  in  the  future  is  due  to  the  incomplète  character  of 
the  présent  convention. 

"As  this  convention,  in  our  opinion,  constitutes  only  a  partial 
and  inadéquate  solution  of  the  problem,  it  cannot,  as  has  already 
been  pointed  out,  be  regarded  as  a  complète  exposition  of  inter- 
national law  on  this  subject.  Accordingly,  it  will  not  be  permissible 
to  présume  the  legitimacy  of  an  action  for  the  mère  reason  that 
this  convention  has  not  prohibited  it.  This  is  a  principle  which  we 
desired  to  affirm,  and  which  it  will  be  impossible  for  any  state  to 
ignore,  whatever  its  power." 

(Scott,  The  Hague  Peace  Conférence  of  1899  and  1907,  Vol  I, 
pp.  585—586.) 

The  following  is  the  reply  of  Baron  Marschall  von 
Bieberstein  on  behalf  of  Germany  : 

"That  a  belligerent  who  lajrs  mines  assumes  a  very  heavy  res- 
ponsibiUty  towards  neutral  and  towards  peaceful  shipping  is  a 
point  on  which  we  are  ail  agreed.  No  one  will  resort  to  this  instru- 
ment of  warfare  unless  for  military  reasons  of  an  absolutely  urgent 
character.  But  mihtary  acts  are  not  solely  governed  by  stipulat- 
ions of  international  law.  There  are  other  facts:  conscience,  good 
sensé,  and  the  sensé  of  duty  imposed  by  principles  of  humanity 
will  be  the  surest  guides  for  the  conduct  of  sailors,  and  will  consti- 
tute  the  most  efEective  guarantee  against  abuses.  The  officers  of 
the  German  navy,  I  loudly  proclaim  it  (je  le  dis  à  haute  voix),  will 
alwaj^  fulfill  in  the  strictest  fashion  the  duties  which  emanate 
from  the  unwritten  law  of  humanity  ând  civiUzation.  I  hâve  no 
need  to  tell  you  that  I  entirely  recognize  the  importance  of  the  co- 
dification of  rules  to  be  foUowed  in  war.  But  it  would  be  a  great 
mistake  to  issue  rules  the  strict  observation  of  which  might  be 
rendered  impossible  by  the  law  of  facts.  It  is  of  the  first  importance 
that  the  international  maritime  law  which  we  désire  to  create  should 
only  contain  clauses  the  exécution  of  which  is  possible  from  a  mi- 
htary point  of  view — is  possible  even  in  exceptional  circumstances. 
Otherwise  the  respect  for  law  would  be  lessened  and  its  authority 
undermined.  It  would  also  seem  to  us  to  be  préférable  to  maintain 
at  présent  a  certain  reserve,  in  the  expectation  that  seven  years 
hence  it  will  be  easier  to  find  a  solution  which  will  be  acceptable  to 
the  whole  world.  As  to  the  humanitarian  sentiments  of  which  the 
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British  delegate  has  spoken,  I  cannot  admit  that  there  is  any  coun- 
try  in  the  world  which  is  superior  to  my  country  or  my  Govern- 
ment in  the  sentiment  of  humanity." 

(Scott,  The  Hague  Peace  Conférences  of  1899  and  1907,  Vol.  i, 

pp.  586—587.) 

On  February  20,  1915,  the  Government  of  the 
United  States  addressed  an  identical  communication  to 
Germany  and  Great  Britain  which  suggested  that  Ger- 
many  and  Great  Britain  agrée  : 

1.  That  neither  will  sow  any  floating  mines,  whether  upon  the 
high  seas  or  in  territorial  waters;  that  neither  will  plant  on  the 
high  seas  anchored  mines  except  within  cannon  range  of  harbors 
for  défensive  purposes  only  ;  and  that  ail  mines  shall  bear  the  stamp 
of  the  Government  planting  them  and  be  so  constructed  as  to  be- 
come  harmless  if  separated  from  their  moorings. 

2.  That  neither  will  use  submarines  to  attack  merchant  vessels 
of  any  nationaUty  except  to  enforce  the  right  of  visit  and  search. 

3.  That  each  will  require  their  respective  merchant  vessels  not 
to  use  neutral  flags  for  the  purpose  of  disguise  or  ruse  de  guerre. 

{(Supplément  to  American  Journal  of  International  Law,  July, 

1915,  p.  98.) 

The  efforts  of  the  American  Government  to  bring 
about  a  relaxation  on  the  part  of  Great  Britain  and 
Germany  of  the  retaHatory  measures  which  each  had 
adopted  against  the  other  failed  and  each  preceeded 
to  put  those  measures  into  opération. 

The  Institute  of  International  Law  at  each  of  its 
sessions  since  1906  has  considered  the  question  of  lay- 
ing  mines,  and  it  has  adopted  a  séries  of  régulations, 
the  first  of  which  forbids  the  placing  of  either  anchor- 
ed or  unanchored  contact  mines  in  the  open  seas. 
(Annuaire,  1906,  p.  88;  1910,  pp.  429 — 457;  1911,  pp. 
286 — ^302  ;  1913,  pp.  227 — 228.) 

"This  rule,  that  of  absolute  prohibition,"  says  Mr. 
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Gamer,  "is  most  in  accord  with  the  'principle  of  the 
freedom  of  the  sea  routes,  the  common  highway  of 
ail  nations'  and  it  alone  will  'ensure  to  peaceful  navi- 
gation the  security  to  which  it  is  entitled,  despite  the 
existence  of  war'— an  object  declared  in  the  preamble 
of  the  Hague  convention  to  be  the  principle  by  which 
the  Conférence  was  inspired."  (American  Journal 
of  International  Law,  January,  1915,  pp.  92,  93.) 

The  records  of  the  submarine  warfare  during  the 
présent  war  also  show  that  the  rule  of  absolute  pro- 
hibition is  most  in  accord  with  the  "principle  of  the 
freedom  of  the  sea  routes,  the  common  highway  of  ail 
nations."  The  submarine  attacks  upon  neutral  vessels 
especially  afford  striking  proof  of  the  soundness  of  the 
American  contention  that  "the  employment  of  sub- 
marines is  impossible  without  disregarding  those  rules 
of  faimess,  reason,  justice,  and  humanity  which  ail 
modem  opinion  regards  as  imperative.** 

The  reorganization  of  the  laws  of  maritime  warfare 
should  begin  with  the  fundamental  principle  of  the 
exemption  of  ail  private  property  at  sea,  not  contra- 
band  of  war.  The  questions  of  contraband  of  war, 
blockade  in  time  of  war,  the  conversion  of  merchant- 
ships  into  war-ships,  the  status  of  enemy  merchant- 
vessels  at  the  outbreak  of  hostilities,  the  status  of 
armed  merchant  vessels,  etc.,  will  not  be  difficult  to 
settle  if ,  as  ail  the  belHgerents  profess,  the  great  àim'is 
to  establish  permanent  peacè.  If,  however,  the  world  is 
to  contemplate  another  war  Uke  that  now  raging,  no 
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agreement  will  be  reached  on  the  question  of  making 
the  seas  free,  for  there  can  be  no  freedom  where  sus- 
picion rules.  The  whole  policy  of  commerce  destruction 
is  an  un  justifiable  interférence  with  innocent  and  legi- 
timate  commerce.  As  Mr.  Choatesaid:  "It  tends  to  in- 
vite war  and  to  provoke  new  wars  as  a  natural  resuit 
of  its  continuance." 

But  we  hâve  reason  to  hope  that  the  delegates  of  the 
nations  who  will  meet  in  conférence  after  this  war  will 
hâve  been  so  purged  by  the  universal  manifestations 
of  sorrow  and  destruction  that  they  will  be  less  domin- 
ated  by  the  sinister  spirit  of  miHtarism  and  will  co- 
operate  with  greater  candour  for  the  common  welfare 
of  the  world. 


IX.  CONTROLE  EFFICACE  DES  PARLEMENTS 
DANS  LA  POLITIQUE  ETRANGERE 


NOTES  ON  THE  CONTROL  OF  FOREIGN  RELATIONS 

BY 

DENYS  P.  MYERS,  U.  S.   A. 

There  is  criticism  of  the  conduct  of  foreign  policy 
and  the  methods  of  diplomacy.  Some  of  it  is  definite, 
some  nebulous.  It  is  either  in  very  gênerai  terms,  or 
else  directed  at  isolated  and  spécifie  diplomatie  déci- 
sions. The  feeling  of  dissatisfaction  is  widespread,  and 
it  is  apparently  safe  to  conclude  that  where  there  is  a 
great  deal  of  smoke  there  must  be  some  fire.  A  people, 
like  a  physician*s  patient,  may  be  certain  there  is  so- 
mething  wrong  without  knowing  what  or  where  it  is  ; 
or  they  may  be  misinformed  or  badly  informed. 

It  has  been  very  popular  in  some  quarters  to  make 
the  diplomat  the  scapegoat  of  the  European  war,  to 
characterize  him  simply  as  an  intriguer  puUing  wires 
neither  wisely  nor  too  well.  Especially  is  it  urged  that 
the  diplomat  as  a  trustée  of  the  people's  welfare  has 
been  recréant  to  his  trust,  and  that  things  can  be  right- 
ed  by  the  simple  process  of  having  législative  bodies 
take  diplomatie  décisions.  The  suggested  remedy  is 
apparently  attractive  to  parUamentarians,  some  socio- 
logists  and  those  living  in  states  where  parUamentary 
action  on  treaties  is  required. 

Very  Uttle  has  been  said  about  two  important  con- 
ditions always  faced  by  the  conductor  of  foreign  af- 
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fairs:  i.  He  inevitably  is  opposed  to  the  proponents  of 
other  States,  so  that  he  is  seldom  an  entirely  free  agent  ; 
and,  2.  the  problems  with  which  he  deals  are  usually 
of  no  one's  choosing,  being  problems  arising  for  the 
most  part  from  coïncidence  or  causes  beyond  his  con- 
trol.  The  Une  of  diplomatie  progress  toward  any  goal 
can  seldom  be  straight  because  the  unforeseen  is  con- 
stantly  happening  to  modify  conditions.  However  un- 
promising  his  material,  the  conductor  of  foreign  affairs 
must  act,  in  many  cases  against  his  desires  and  fre- 
quently  in  conditions  entirely  beyond  his  control  and 
which  he  personally  regrets.  The  diplomat  is  surely 
entitled  to  hâve  this  said  on  his  behalf . 

This  paper.  will  consist  largely  of  examining  the 
actual  conditions  under  which  diplomatie  work  is  donc 
and  the  exact  relation  of  govemment  to  foreign  rela- 
tions. It  will  be  essentially  an  objective  study  of 
things  as  they  are,  with  the  purpose  of  finding  posit- 
ively  the  things  that  ought  not  to  be.  The  world  alone 
is  the  field  of  study,  spécial  conditions  in  any  state 
being  disregarded  unless  typical. 

It  should  be  kept  clearly  in  mind  that  the  whole 
problem  of  the  control  of  foreign  relations  is  a  dual 
problem  in  constitutional  and  international  law.  The 
whole  machinery  of  the  conduct  of  foreign  relations  is 
determined  by  the  'municipal  constitution  and  fre- 
quently  is  part  of  the  constitution;  but  the  action  of 
the  machinery  manifests  itself  on  the  international 
plane.  It  is  in  the  international  field  that  war  occurs, 
that  foreign  poUcies  clash,  that  diplomacy  feels  its  way 
and  reaches  its  décisions,  that  treaties  solve  or  stir  up 
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problems.  Yet  ail  thèse  hâve  their  origin  within  indivi- 
dual  States  and  are  given  direction  and  character  by 
municipal  govemmental  machinery  that  is  fixed  as  to 
form  and  which,  like  any  machinery,  tends  to  operate 
of  its  own  inertia.  This  condition  requires  that  any 
such  study  as  the  présent  one  shall  deal  almost  equally 
with  the  internai  structure  of  the  state  and  its  extemal 
activities.  Difficulties  abound.  Properly  to  understand 
the  municipal  organs  for  the  conduct  of  foreign  rela- 
tions a  preliminary  examination  of  the  structure  of 
States  must  be  attempted,  but  political  scientists  hâve 
chiefly  devoted  themselves  to  detailed  study  of  a  few 
States  rather  than  to  a  study  of  principles  in  ail  states. 
International  law,  on  the  other  hand,  has  emphasized 
practical  principles  and  theory  without  venturing  far 
into  the  philosophy  of  international  relations.  Writers 
of  divers  sorts  who  hâve  attempted  a  philosophy  of  in- 
ternational relations  hâve  customarily  written  with- 
out proper  knowledge  or  else  for  a  preconceived  pur- 
pose.  It  cannot  be  hoped,  therefore,  that  this  study 
will  prove  more  than  an  honest  attempt  to  define  the 
content  of  foreign  relations,  to  sketch  broadly  their 
conduct  and  to  venture  tentatively  toward  some  ob- 
vions conclusions. 

Eléments  of  Foreign  Relations.  Before  advancing 
farther  into  the  subject  it  will  be  well  to  get  a  clear 
idea  of  the  terms  we  use.  It  is  necessary  to  under- 
stand what  we  mean  by  (i)  foreign  relations,  and 
foreign  affairs;  (2)  diplomacy;  (3)  foreign  poUcy; 
(4)  international  law,  and  (5)  treaties,  for  they  are 
to  a  great  extent  overlapping  terms  and  the  content 
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of  one   is   frequently   made   up  of  éléments  of  the 
others. 

1.  Foreign  relations,  it  may  seem  superfluous  to 
say,  constitute  the  intercourse  between  states  as  such. 
The  synonymous  phrase,  foreign  affairs,  apparently 
has  currency  because  „aff aires"  is  the  proper  word  in 
the  French  language  to  indicate  govemment  business 
and,  French  being  the  language  of  diplomacy,  conti- 
nental states  speak  of  departments  of  foreign  affairs.  In 
Spanish  the  phrase  is  „relaciones  exteriores",  and  it 
has  naturally  become  current  in  Latin  America.  The 
only  place  where  the  two  terms  hâve  come  into  juxta- 
position in  the  same  govemment  is  in  the  Congress  of 
the  United  States,  where  the  Senate  has  a  Committee 
on  Foreign  Relations  and  the  House  of  Représentati- 
ves a  Committee  on  Foreign  Affairs.  In  English  „fo- 
reign  relations"  has  perhaps  a  wider  connotation  than 
„foreign  affairs",  but  the  differentiation  between  the 
Senate  and  House  committees  was  for  purposes  of  con- 
venience.  The  différence  in  name  saved,  among  the 
mitiated,  the  trouble  on  each  occasion  of  specifying  „of 
the  Senate*'  or  „of  the  House". 

2.  Diplomacy  is  the  management  of  foreign  rela- 
tions, the  agency  by  which  they  are  conducted.  By  the 
dictionary,  diplomacy  is  defined  as  the  art  of  negota- 
tion,  thus  emphasizing  the  method  employed.  A  better 
définition  is  that  of  Count  de  Garden  : 

Cette  expression,  que  l'on  trouve  usitée  dans  le  langage  des  cours 
depuis  la  fin  du  XVIIIe  siècle,  signifie,  dans  son  acception  la  plus 
étendue,  la  science  des  rapports  et  des  intérêts  respectifs  des  Etats, 
ou  l'art  de  concilier  les  intérêts  des  peuples  entre  eux;  et  dans  un 
sens  plus  déterminé  la  science  ou  l'art  des  négociations  ;  elle  a  pour 
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étymologie  le  mot  grec  ^iTr^xfix,  duplicata,  double  ou  copie  d'un 
acte  émané  du  prince,  et  dont  la  minute  est  restée .... 

La  diplomatie  embrasse  le  système  entier  des  intérêts  qui  nais- 
sent des  rapports  établis  entre  les  nations;  elle  a  pour  objet  leur 
sûreté,  leur  tranquillité,  leur  dignité  respectives,  et  son  but  direct, 
immédiat,  est,  ou  doit  être  au  moins,  le  maintien  de  la  paix  et  de  la 
bonne  harmonie  entre  puissances. 

Les  principes  de  cette  science  ont  leur  source  dans  le  droit  inter- 
national ou  droit  des  gens  positif  qui  forme  la  loi  commune  des  peu- 
ples européens  ;  ce  droit  présente  l'ensemble  des  règles  admises,  re- 
connues, consacrées  par  la  coutume  ou  par  les  conventions,  et  qui 
fixent  les  droits  et  les  devoirs  des  Etats,  soit  en  paix,  soit  en  guerre . . 

Dans  les  limites  qui  sont  assignées  au  domaine  de  la  diplomatie, 
on  comprend  tous  les  points  qu'il  importe  à  une  nation  de  poursuivre, 
afin  d'assurer  sa  conservation,  son  indépendance  et  sa  prospérité, 
et  de  se  garantir  contre  toute  entreprise  de  la  part  de  l'étranger  ^). 

A  shorter  statement  is: 

The  elementary  object  of  diplomacy  in  ail  countries  and  âges  may 
be  roughly  described  as  the  maintenance  of  international  relations 
on  terms  of  mutual  courtesy,  forbearance  and  self-control,  such  as 
regulate  the  intercourse  of  individuals  in  private  Ufe,  the  réduction 
to  a  minimum  of  causes  of  international  friction,  the  actual  avoi- 
dance  or  the  indefinite  postponement  of  recourse  to  war  for  the 
settlement  of  disputes  between  independent  states  ?  *) 

3.  Foreign  policy  is  an  attitude  toward  other  states, 
toward  persons  or  toward  things,  assumed  to  be  for  the 
originating  state's  gênerai  good.  Again  quoting  Garden  : 

Les  différentes  parties  de  la  diplomatie  doivent  être  envisagées 
sous  deux  points  de  vue  principaux:  l'un  positif,  fondamental  et 
juridique;  l'autre  abstrait,  hypothétique,  variable,  et  qui  est  uni- 
quement du  ressort  de  la  potique.  Dans  l'acception  la  plus  générale, 
on  entend  par  politique  la  théorie  des  fins  de  la  société  civile,  de  l'Etat, 


^)  Garden,  Histoire  Générale  des  Traités  de  Paix,  I,  Lxxxii — m.  The 
same  text  appears  in  his  Traité  de  diplomatie. 

2)  Escott,  History  of  British  Diplomacy,  p.  1.  London,  Unwin,  1908. 
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prescrites  ou  permises  par  la  raison  pratique,  et  dès  moyens  que 
l'expérience  a  démontrés  les  plus  propres  à  conduire  sûrement  à  ces 
fins.  Celle-ci,  soumise  à  la  mobilité  des  circonstances,  n'admet  point 
de  principes  absolus,  de  maximes  invariables;  aussi,  prince  ou  minis- 
tre, on  ne  devient  homme  d'Etat,  en  un  mot,  on  n'apprend  à  gouver- 
ner que  par  le  maniement  des  affaires  ;  et  dans  cette  carrière  immense 
imposante,  c'est  l'étude  de  la  scène  du  monde  qui  féconde  le  génie. 
„Là  se  rencontrent  les  difficultés  majeures  et  les  délicatesses  de  la 
diplomatie;  là  les  règles  fixes  s'évanouisent;  et  comme  dans  le  feu 
des  batailles,  le  génie  demeure  abandonné  à  l'inspiration  de  ses  seu- 
les pensées.  Mise  sur  ce  terrain,  la  diplomatie  devient  comme  une 
tactique  transcendante  dont  le  globe  entier  est  le  théâtre,  ou  les 
Etats  sont  des  corps  d'armée,  ou  les  lignes  de  combat  varient  sans 
cesse,  et  ou  l'on  ne  sait  jamais  qui  est  ami,  qui  est  ennemi.  Parce 
que  tout  y  est  à  inventer,  ce  n'est  pas  qu'il  n'y  ait  beaucoup  à  sa- 
voir. La  masse  de  ce  qu'il  faut  connaître  est  immense;  mais  c'est  un 
bagage  qui  n'est  bon  qu'à  soutenir  le  pied,  et  rendre  l'observation 
plus  haute  et  plus  sûre,  et  duquel  on  essayerait  vainement  de  faire 
sortir  un  principe . ...  Il  est  nécessaire  ici,  avant  d'entrepiendre  aucun 
calcul,  d  avoir  pénétré  à  fond  dans  les  desseins  des  cabinets,  démêlé 
avec  soin,  et  souvent  avec  plus  d'adresse  qu'ils  ne  le  font  eux-mêmes, 
afin  d'y  accomoder  les  plans  imprévus,  leurs  côtés  faibles  et  leurs 
intérêts,  de  posséder  le  secret  de  leurs  ressources  et  de  leurs  forces, 
d'être  en  état,  suivant  les  circonstances,  de  démasquer  des  vues 
propres  soit  à  faciliter  des  aUiances,  soit  à  en  déjouer,  soit 
à  ruiner  celles  qui  étaient  déjà  conclues;  d'avoir  constamment 
à  l'esprit  le  souvenir  de  toutes  les  précédentes  manoeuvres  des 
États  de  leurs  traités  rompus  ou  subsistants.  Il  y  a  là  un  dédale  poli- 
tique, avec  un  encombrement  au  milieu  duquel  le  génie  seul  est  ca- 
pable de  se  mouvoir  à  l'aise  et  sans  être  étouffé  par  le  détail    ^). 

The  talented  Frenchman,  the  pédagogue  of  igth 
century  diplomacy,  defined  hère  the  classic  conception 
of  poUcy  based  on  the  theory  of  mevitable  enmities, 
which  he  considered  operative  as  late  as  the  1860  's. 
But  another  spirit  and  theory  of  the  good  of  the  state 
is  now  famiUar.  The  feeUng  has  grown  that  it  "is  a 
poor  diplomacy  (poUcy)  which  can  advance  only  when 


*)  Garden,  op.  cit.,  I,  xci — ^xcii. 
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protected  by  guns"  ').  A  belated  discovery  that  a  state 
has  duties  as  well  as  rights  bas  served  to  point  a  way  in 
policy  to  f ostering  friendships  and  to  cooperating  where 
possible.  Talleyrand  in  bis  famous  mémorandum  of 
November  25, 1792,  describing  the  policy  France  ought 
to  foUow  described  the  policy  which  alone  any  state 
dares  today  to  proclaim: 

The  only  real,  profitable  and  reasonable  leadership  —  that  which 
alone  becomes  free  and  enlightened  men  —  consists  in  being  master 
at  home,  and  in  never  entertaining  the  ridiculous  pretension  of  being 
other  people's  master ....  For  states,  as  for  individuals,  the  real 
way  to  get  rich  is,  not  by  conquering  and  invading  foreign  countries, 
but  by  improving  your  own ....  Ail  increase  of  territory,  ail  the 
gains  of  force  or  cunning,  long  associated  by  timehonored  préjudices 
with  the  idea  of  rank,  leadership,  national  cohérence  ansd  superio- 
rity  among  the  nations  of  the  world,  are  but  the  cruel  mockery  of 
poUtical  foUy  and  false  estimâtes  of  strenght,  increasing  the  expense 
and  complications  of  government  and  diminishing  the  wellbeing 
and  safety  of  the  governed,  for  the  sake  ot  the  transient  advantage 
or  vanity  of  those  in  power  ') . 

The  declared  spirit  of  foreign  policy  has  for  long 
emphasized  the  ideas  expressed  by  Lord  Gran ville: 

In  the  opinion  of  the  Cabinet,  it  was  the  duty  and  interest  of  a 
country  such  as  Great  Britain,  having  possessions  scattered  over 
the  whole  globe,  and  finding  itself  in  an  advanced  state  of  civiU- 
zation,  to  encourage  progress  among  ail  other  nations.  But,  for  this 
purpose,  the  foreign  policy  of  Great  Britain  should  be  none  the  less 
markedby  justice,  modération,  and  self -respect,  and  avoid  any  undue 
attempt  to  enforce  her  own  ideas  by  hostile  threats  ^) . 

4.  International  law  is  an  élément  at  times  controll- 


^)  Deputy  Vollmar  in  the  German  Reichstag,  Berichte  des  Reichs- 
tages,  March  19,  1897,  p.  5170  C. 

*)  Cited  in  note  2  to  Letter  C,  UnpubUshed  Correspondence  of 
Prince  Talleyrand  and  Louis  XVIII. 

')  Lord  Edmond  Fitzmaurice,  Life  of  Lord  Granville,  I,  49. 
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ing  and  at  times  only  coloring  foreign  affairs,  diplo- 
macy  and  foreign  policy.  International  law  is,  by  défi- 
nition, that  law  which  applies  between  nations  ^).  Of 
the  whole  body  of  ideas  that  are  ordinarily  called  in- 
ternational law,  some  are  universally  practiced  and 
undisputed  ;  some  are  generally  recognized  and  increas- 
ing  in  mandatory  force;  some  are  becoming  prece- 
dented  and  tending  toward  phrasing  in  definite  rules  ; 
and  some  are  dépendent  solely  upon  the  reasoning  pro- 
cesses of  writers.  Any  international  question  precisely 
and  primarily  involving  any  of  the  catégories  of  rule 
will  be  controUed  or  colored  by  that  fact.  International 
law  varies  between  being  the  traffic  policeman  on  the 
highway  of  foreign  relations  and  a  mère  guidepost  indic- 
ating  the  route  to  follow.  It  is  an  instrument  of  diplo- 
macy,  but  distinct  from  and  frequently  antagonistic 
to  policy. 

5.  Treaties  are  contracts  between  states.  Perhaps 
the  best  définition  is  that  of  Louis  Renault,  who  defin- 
es  a  treaty  as  "l'accord  de  deux  ou  plusieurs  Etats, 
pour  étabUr,  régler  ou  détruire  un  lien  juridique".  Un- 
less  their  subject  matter  is  a  codification  by  substant- 
ially  ail  the  states  of  rules  in  international  usage  or 
for  the  guidance  of  ail,  treaties  are  not  international 
law.  Their  much-talked-of  sanctity  is  the  sanctity  of 
the  contract,  not  that  of  the  moral  or  universal  law. 
Treaties  may  be  political  or  nonpolitical.  Of  political 
treaties,  Feodor  de  Martens  asserted  in  1899: 

Actually  the  reciprocal  rights  and  obligations  of  the  States  are 

^)  See  Alpheus  H.  Snow,  The  Law  of  Nations,  6  American  Journal 
of  International  Law,  890. 
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defined,  in  a  large  measure,  by  the  whole  of  what  is  called  the  poli- 
tical  treaties,  which  are  nothing  else  than  the  temporary  expres- 
sion of  the  fortuitous  and  transitory  relations  between  varions  nation- 
al forces.  Thèse  treaties  confine  the  Uberty  of  action  of  the  parties, 
as  long  as  the  political  conditions  under  which  they  were  drafted 
remain  unchanged.  If  thèse  conditions  are  altered,  the  rights  and 
obUgations  flowing  from  thèse  treaties  must  be  necessarily  changed. 
In  gênerai,  the  disputes  arising  out  of  political  treaties  chiefly  con- 
cern  so  much  a  différence  of  interprétation  of  such  or  such  a  norm 
as  the  changes  to  be  brought  to  this  norm  or  its  complète  repeal. 

As  to  nonpolitical  treaties,  of  which  we  shall  hâve 
much  to  say,  they  are  also  of  a  temporary  cha- 
racter.  They  resuit  from  the  émergence  of  practical 
questions  of  one  type  in  quantity  and  are  negotiated 
to  give  a  rule  of  action  by  which  to  conduct  public  bu- 
siness conceming  a  particular  class  of  international  re- 
lation. 

Ail  treaties  may  be  said  to  be  manifestations  of  mi- 
nor  policy.  Showing  the  direction  a  state's  internatio- 
nal relations  take,  treaty  contracts  afford  évidence  of 
the  character  of  the  state.  Treaties  in  foreign  relations 
may  be  likened  to  that  part  of  dough  which  has  be- 
come  fixed  in  form  and  character  by  being  baked  into 
loaves  ^). 

^)  Easily  nine-tenths  of  ail  treaties  are  of  nonpoUtical  character. 
Computations  from  the  pubUshed  treaty  volumes  of  ail  countries  and 
of  ail  times  lead  me  to  conclude  that  some  25,000  treaties  are  in  exist- 
ence, of  which  about  two-fifths  are  in  force.  The  last  century  has  pro- 
duced  more  treaties  than  ail  the  past,  if  an  actual  examination  with- 
out  actual  count  can  be  trusted.  But  if  10,000  treaties  are  now  current- 
ly  in  force,  not  500  of  them  are  political.  The  rest  —  the  great  majority 
—  are  administrative  or  regulatory.  To  some  extent  many  of  thèse  di- 
rectly  or  impUcitly  hâve  a  poUtical  bearing,  but  inclusion  of  ail  such 
would  not  more  than  double  the  number  of  poUtical  treaties,  those  in- 
volving  policy. 

In  a  certain  aspect,  however,  ail  treaties  involve  poUcy,  because  they 
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Origin  of  Foreign  Relations.  The  historical  origin  of 
foreign  relations  as  part  of  the  business  of  modem  go- 
vemment  has  colored  their  conduct.  When  the  ItaUan 
free  cities  in  the  middle  âges  began  to  erect  into  a  Sys- 
tem the  sending  of  diplomatie  missions,  they  acted 
upon  the  fundamental  impulse  of  ail  diplomacy,  pro- 
tection of  the  interests  of  the  state.  But  the  conditions 
of  the  time  gave  character  to  the  innovation.  Military 
conditions  alone  prevailed  in  Europe  and  the  Italians 
found  themselves  incapable  of  withstanding  the  ambit- 
ious  secular  rulers  whose  policy  had  hardened  into  a 
habit  of  seizing  military  control  of  Italy  in  order  to 
bring  physical  pressure  to  bear  on  the  papacy  when  the 
Holy  See  periodically  came  to  award  the  crown  of  the 
Holy  Roman  Empire.  Not  being  able  for  reasons  of 
strength  to  play  an  equal  hand  by  force  of  arms  in 
this  game  and  being  continually  injured  by  the  mili- 
tary incursions,  the  Italian  city-states  began  fighting 
their  défensive  battles  with  wits  rather  than  fists. 

When  diplomacy  acquired  a  recognized  place  in  the 
scheme  of  govemmental  affairs  it  was  considered  only 
a  part  of  the  mechanism  of  war,  a  method  of  gaining 
results  without  fighting  or  of  securing  greater  results 


do  not  constitute  international  law,  which  in  conventional  provisions  is 
to  be  found  only  in  a  comparatively  few  déclarative  documents  multi- 
nationally  negotiated  and  generally  signed  and  ratified.  Every  bipar- 
tite treaty  records  that  two  states  hâve  agreed  on  a  rule  between 
them.  The  tendency  is  for  treaty  provisions  found  satisfactory  to  be 
employed  frequently  and  in  the  course  of  time  to  take  on  a  similarity 
very  close  to  identity.  Extradition  treaties  illustrate  the  process,  such 
conventions  now  practically  conforming  to  one  model;  codification 
into  an  international  convention  being  the  next  logical  step,  thus  ad- 
ding  a  chapter  to  positive  international  law. 

V 
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Irom  the  fighting.  This  character  was  inhérent  in  di- 
plomacy  until  varions  phases  of  foreign  relations  ori- 
ginating  in  peace  problems  came  to  be  exclusively  with- 
in  the  jurisdiction  of  the  foreign  office.  Though  the 
old  character  has  not  entirely  departed  from  the  dip- 
lomacy  of  the  European  system,  it  is  true  that  diplo- 
matie relations  now  tends  to  displace  warlike  relat- 
ions as  the  normal  and  primary  method  of  internation- 
al intercourse.  Today  war  is  acknowledged  as  the 
outcome  of  policy  and,  as  Clausewitz  says,  is  simply 
a  new  phase  of  pursuing  a  political  purpose.  Diplomacy, 
the  vehicle  for  conveying  policy  into  realization,  has 
thus  tend  to  become  the  master  of  war,  to  which  it 
was  originally  servant. 

Foreign  af f airs  in  their  conduct  are  predicated  eve- 
rywhere  on  the  légal  position  of  war.  The  logic  of  poli- 
tical science  is  outraged  by  war's  légal  position  in  in- 
ternational relations,  but  its  place  cannot  be  denied. 
As  things  are  —  not  simply  because  of  the  European 
conflict  but  inhérent  in  the  présent  fabric  of  civiliza- 
tion  —  war  is  legally  recognized.  It  is  the  prosecution 
by  force  of  a  state's  conception  of  its  right,  and  no 
existent  rule  even  attempts  to  impose  boundaries  for 
its  initiation.  ^)  In  practice  some  types  of  différence 


1)  The  United  States  with  30  states,  and  Argentina,  Brazil  and  Chile 
among  themselves,  hâve  by  treaty  agreed  not  to  déclare  war  before  lé- 
gal inquiries  and  reports  hâve  been  made.  It  is  greatly  to  be  hoped  that 
the  example  will  be  generally  foUowed,  but  thèse  treaties  do  not  now 
constitute  international  law,  but  only  an  international  précèdent.  They, 
of  course,  bind  the  contractants  where  they  are  completed.  The  trea- 
ties in  question,  however,  are  not  phrased  so  broadly  as  to  include  non 
justiciable  and  determined  acts  invoiving  life  or  wilful  and  continuing 
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which  once  caused  war  do  not  now  do  so  ;  but  you  can 
search  in  vain  for  any  international  déclaration  that 
obsolescence  renders  them  illegitimate.  War,  then,  is 
a  status  which  is  entered  solely  at  a  state's  discrétion. 
No  state  can  tum  to  any  rule  during  a  dispute  with 
another  and  definitely  détermine  that  thits  différence 
is  not  to  be  a  casus  belli  in  the  judgment  of  the  other. 
No  guides  except  the  impalpable  ones  of  judgment  and 
reasoning  serve  to  indicate  when  diplomacy's  sanction 
may  be  resorted  to.  A  vicions  condition  due  for  a 
change,  but  nevertheless  a  real  one  not  to  be  over- 
looked. 

The  Purpose  and  Conditions  ofDiplomacy.  The  inn- 
damental  purpose  of  ail  diplomacy  and  the  conduct  of 
ail  foreign  relations  is  to  forward  the  interests  of  the 
state  beyond  its  own  borders.  The  primary  object  of 
foreign  policy  is  advantage  to  the  state,  not  justice. 
This  must,  however,  be  understood  in  a  wide  sensé 
of  the  Word  advantage,  for  it  is  profoundly  true  that 
permanent  advantage  for  one  state  cannot  be  based 
on  injustice  to  another.  Yet  the  essential  quality  of 
diplomacy  is  cognate  with  that  of  the  debate,  in  which 
the  advocates  making  the  better  argument  win.  The 
art  of  which  Socrates  spoke,  of  making  the  worser  cause 
appear  the  better,  is  inhérent  in  any  negotiation. 

Foreign  relations  hâve  never  been  at  this  stage  of 
depending  solely  upon  advocacy.  When  permanent 
embassies  first  began  to  be  employed  by  the  Italian 


acts,  in  which  latter  cases  wilful  acts  offer  no  basis  for  investigation 
and  continuing  acts  operate  to  free  the  aggrieved  party  from  the  treaty 
engagement  after  the  first  instance. 
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republics,  the  Justinian  code  and  the  arbitrament  of 
the  Papacy  fumished  standards  of  expérience  and  se- 
mi-judicial  control;  by  the  time  when  the  System  of 
sovereign  states,  with  which  we  are  deaUng,  was  estab- 
Hshed  in  1648.  Grotius  had  laid  down  the  main  lines  of 
international  law,  which  ever  since  has  steadily  become 
a  stricter  code  for  the  guidance  and  control  of  diplo- 
macy.  The  law  —  that  is,  the  formulated  expérience 
of  mankind  —  for  nearly  three  centuries  has  played 
an  increasingly  important  part  in  stabilizing  interna- 
tional relations. 

Criticism  of  the  conduct  of  foreign  affairs  is,  thanks 
to  this  circumstance,  really  directed  at  a  comparatively 
small  part  of  foreign  office  activities.  A  careful  comp- 
utation  on  the  basis  of  the  business  done  by  the  Uni- 
ted States  Department  of  State  indicates  that  95  % 
of  aile  matters  coming  up  for  action  are  settled  directly 
on  a  basis  of  law.  It  is,  of  course,  true  that  a  larger 
proportion  of  American  foreign  relations  fall  within  the 
fields  of  extradition,  nationality,  etc.  than  elsewhere  ; 
and  that  American  policies  are  less  complex  than  those 
of  Europe.  If  we  define  such  matters  capable  of  direct 
settlement,  according  to  rules  already  determined,  as 
adjectival  problems,  it  is  probably  safe  to  say  that 
even  in  Europe  three-fourths  of  ail  chancellery  busi- 
ness in  adjectival. 

What  of  the  rest?  A  considérable  familiarity  with 
the  diplomatie  documents  of  the  two  last  centuries 
in  Europe  impels  me  to  believe  that  probably  15  % 
more  of  chancellery  business  differs  from  the  above 
class  only  by  reason  of  novelties  in  the  problems  rai- 
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sed.  Instead  of  yielding  to  solution  by  a  simple  appli- 
cation of  one  or  several  determined  rules,  they  are 
soluble  only  by  a  complex  application  of  rules,  by 
coroUaries  deduced  therefrom,  or  even  by  projecting 
settled  principles  into  new  fields.  Thèse  cases  are 
those  which  advance  international  law.  Adjectival 
cases  add  only  a  wealth  of  précédents;  this  15  %  of 
novelties  adds  to  the  subject  matter.  They  are  subs- 
tantive. 

As  an  illustration  may  be  mentioned  the  case  of 
Don  Pacifico.  Don  Pacifico  was  an  English  Jew  rési- 
dent at  Athens  in  1847.  The  Athenians  were  accustom- 
ed  to  bum  "Judas  Iscariot"  in  effigy  at  Easter,  but 
that  year  the  authorities  attempted  to  prevent  the  ce- 
remony  owing  to  the  présence  of  Charles  de  Rot- 
schild  in  the  city.  The  mob  resented  the  action  and 
attacked  and  plundered  Don  Pacifico's  house.  He 
lodged  a  complaint  with  the  Greek  Government,  which 
took  no  action.  Believing  that  a  Jew  would  hâve  little 
chance  of  justice  in  the  Greek  courts,  he  appealed  to 
the  British  Government,  which  made  demands  on 
Greece.  On  thèse  being  refused,  an  embargo  was  laid 
by  Great  Britain  on  Greek  shipping.  A  commission 
eventually  awarded  Don  Pacifico's  damages.  The  rule 
that  a  state  may  protect  its  citizens  abroad  against 
déniai  of  justice  by  resort  to  reprisais,  if  necessary,  is 
deducible  from  the  case  ;  and,  though  much  criticized, 
is  followed  in  practice. 

There  remains  some  10  %  of  chancellery  business  to 
be  identified.  The  reader  cannot  fail  to  recognize  that 
the  other  90  %  as  described  is  chiefly  routine,  involv- 
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ing  the  finding  of  facts  and  the  application  of  mies 
to  them.  The  remaining  tenth  may  be  said  to  involve 
policy.  Policy  is  popularly  undistinguished  from  law 
or  administrative  rules.  A  clearer  conception  of  it  is 
needed.  Being  an  attitude  of  a  state,  assumed  to  be  for 
its  gênerai  welfare,  there  is  nothing  légal  about  it, 
though  policies  in  the  past  hâve  presided  over  the 
birth  of  légal  relations,  sometimes  at  the  expense  of 
what  law  aims  at,  justice.  Real  justice  in  practice  con- 
sists  of  a  balancing  of  adverse  rights.  Its  test  is  found 
in  the  fact  that  the  parties  remain  satisfied  with  its  ope- 
ration,  or  are  unable  to  advance  arguments  strong 
enough  to  secure  a  revision  in  their  favor.  A  purely 
moral  idea  of  justice  can  hâve  no  décisive  weight  in 
practical  affairs,  because  thèse  affairs  are  not  idéal. 

Policy  as  a  basis  of  action  was  evolved  out  of  the 
painful  efforts  of  the  past  to  secure  stability  of  inter- 
national relations.  It  began  at  the  wrong  end,  as  did 
ail  political  science.  For  not  until  the  rise  of  nationality 
in  France  in  the  I5th  century  did  there  émerge  the 
plain  condition  that  international  affairs  can  only  be 
made  stable  by  being  based  upon  a  séries  of  healthy 
national  communities,  each  working  out  its  own  desti- 
ny  freely  and  developing  cooperatively  rather  than 
by  sheer  rivalry.  With  the  principle  of  sovereignty 
developing  and  insulating  the  national  state  for  the 
process  of  free  development,  the  political  pundits  again 
took  up  the  problem  by  the  wrong  end.  They  sought 
peace  by  making  phrases  instead  of  by  searching  their 
own  soûls.  They  generaUzed  théories  or  courses  of  ac- 
tion from  current  condutions  and  erected  the  results  of 
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their  ratiocination  into  Systems  of  policy  that  were 
uniformly  bad  and  had  in  common  the  very  grave  fault 
that  every  one  was  formulated  on  the  status  quo.  More- 
over,  they  were  ail  personal  products,  not  the  products 
of  principle.  Time  passed  and  rulers  died  ;  the  status  quo 
of  the  présent  became  that  of  a  past  day,  and  new  per- 
sonalities  asserted  their  right  to  try  out  their  théories. 
Queerly  enough,  the  inventors  of  Systems  operated 
on  a  theory  of  innate  enmities,  which  is  now  obsolète  by 
intervening  disproof .  They  never  seem  to  hâve  stumb- 
led  upon  the  opposite  idea,  that  friendships  might  be 
fostered  and  eventually  might  qualify  ail  their  inter- 
national relations.  The  System  of  natural  and  perpétu- 
ai enmities  paled  and  faded  from  sight  in  the  light  of  a 
rapidly  revolving  world.  It  is  now  obsolète  ^). 

Policy  in  the  igth  century  became  a  more  modest 
thing.  It  became  more  transitory,  but  above  ail  it 
became  more  national.  It  ceased  to  be  based  on  a  mère 
aphorism  and  became  subject  to  the  tests  of  a  forcible 
motive  and  a  présent  definite  object.  The  older  pro- 
cess  was  reversed.  A  présent  reason  generated  an  atti- 
tude of  the  State,  an  aphorism  usually  being  found  to 
visualize  the  idea.  In  the  earlier  scheme  it  was  sought 
to  make  current  events  conform  to  an  aphorism  put 
put  in  advance.  Statecraft  had  reached  the  sensible 
habit  of  carryring  an  umbrella  when  it  rained  and 
of  putting  on  a  straw  hat  when  it  was  summer,  instead 
of  trying  to  order  the  political  seasons  according  to 


*)  On  this  whole  question  see  Mountague  Bernard,  ..Systems  of  Po- 
licy", pp.  60 — 109.  in  Four  Lectures  on  Subjects  Connected  with 
Diplomacy,  London,  Macmillan  and  Co.,  1868. 
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preconceived  notions.  The  new  thesis  allowed  friendli- 
ness  a  certain  opportunity  to  develop  between  storms. 
Modem  policies,  then,  are  objective,  and  they  are 
based  on  national  interest.  They  are  not  in  the  least 
légal,  and,  in  fact,  are  much  colored  by  the  recognized 
right  of  war,  or  self-help,  in  the  actual  scheme  of  inter- 
national relations.  Policy,  is,  therefore,  not  wholly  a 
déduction  of  what  is  due  to  the  state  by  reason  of  its 
sovereignty  and  of  its  possessing  the  sovereign  attrib- 
utes  of  existence,  independence,  equality,  domain  and 
jurisdiction.  Policy  now,  as  in  the  past,  becomes  based 
in  many  instances  on  a  confidence  in  military  power.  A 
puissant,  progressive  state  may  tend  to  foster  its  own  in- 
terest by  ostentatiously  wearing  its  shining  armor,  while 
behind  the  action  of  most  powerf ul  states  the  élément  of 
military  strength  looms  as  one  of  the  factors.  A  lesser 
state,  however  progressive,  finds  its  definite  policy  in 
acting  so  correctly  that  its  larger  diplomatie  anta- 
gonist  may  never  find  it  with  the  handicap  of  a  bad 
case  to  f umish  an  incentive  for  employing  its  strength 
as  a  makeweight.  "In  our  days  the  principles  of  law  are 
conserved  in  the  bureaus  of  the  ministries  of  the  great 
powers,  which  on  each  occasion  take  from  their  cor- 
respondence  the  dispatches  and  writings  which  justify 
them,  and,  if  this  justification  is  not  very  good,  brute 
force  always  remains  to  them  to  make  it  accepted"  ^). 

Still  further  to  understand  our  subject,  it  may  be 


^}  Belisario  Porras,  delegate  of  Panama  to  Second  Peace  Conférence, 
2  Deuxième  Conférence,  336. 
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well  to  look!  at  thèse  three  catégories  of  questions  in 
respect  to  their  solubility.  Unless  policy  is  inmate  in 
the  first  two,  they  ofïer  no  dangers.  Negotiators  deal- 
ing  with  them  are  constrained  to  seek  just  solutions, 
if  for  no  other  reason,  then  because  the  expérience  of 
the  past  as  bodied  forth  in  the  rules  of  law  or  custom 
circumscribe  the  possibilities  of  selfish  intention.  As 
soon  as  diplomacy  fails  to  solve  them  methods  of  pa- 
cifie settlement  are  normally  called  into  opération. 

With  questions  of  policy  it  is  différent.  They  repre- 
sent  a  philosophy  or  purpose  of  national  life  and  may 
be  entirely  novel  in  application  or  reaction  upon  second 
parties.  A  policy  affecting  another  state  beneficially 
will  tend  to  make  it  friendly  and  a  co-operator;  but  if 
another  state  is  affected  adversely,  friction  is  the  more 
probable  because  neither  state  has  much  but  sheer  self- 
interest  to  support  its  claim.  In  thèse  matters  a  state 
is  groping  its  way,  and  even  so  astute  a  statesman  as 
Bismarck  scored  most  of  his  diplomatie  successes  by 
agility  of  mind  rather  than  the  overpraised  poUcy  of 
"blood  and  iron",  which  in  the  European  arena  was 
largely  bluff. 

It  is  eminently  fitting  that  policies  in  their  essentials 
should  be  national,  and  it  is  therefore  désirable  that 
parliament  should  know  of  them.  Chancelleries  in  es- 
tablishing  policies  initiate  long  commitments  of  un- 
certain  ratifications.  They  will  sound  more  in  justice 
and  be  doser  to  actual  national  aspirations  if  some  par- 
liamentary  review  of  them  is  had  ;  and,  with  such  a  re- 
view,  mère  political  intriguiging  will  be  at  a  disadvan- 
tage. 
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Two  Systems  of  handling  them  exist.  States  dealing 
with  foreign  affairs  according  to  the  American  plan 
interpose  the  parliament  as  a  consenting  party  to  trea- 
ties,  this  co-existing  with  the  élection  of  executives  for 
a  definite  period.  As  a  matter  of  fact,  in  ail  such  states 
there  are  policies  purely  executive,  which  never  come 
before  any  part  of  the  parliament.  Side  by  side  with 
the  European  plan  of  executive  treaty  ratification  is  a 
System  of  interpellations  and  votes  of  confidence, 
which  are  likely  to  throw  a  govemement  out  of  power. 
On  the  whole  it  would  seem  that  the  European  System 
is  the  more  direct.  But  it  is  true  that  not  ail  Europe 
has  the  vote-of-confidence  System. 

Foreign  Relations  in  Government.  There  is  more  re- 
présentative character  in  foreign  affairs  than  is  com- 
monly  believed.  The  contrary  opinion  is  due  to  an  exag- 
gerated  conception  of  the  législative  department  of 
government.  In  theactual  constitutional  conditions  of 
the  présent,  it  is  not  true  that  the  législative  depart- 
ment represents  the  people  in  any  more  real  sensé  than 
the  executive  department.  It  is  only  true  that  the  re- 
présentation is  ordinarily  more  direct.  Speaking  gene- 
rally,  the  System  is  that  the  people  sélect  by  vote  a 
législature,  the  dominant  party  in  which  sets  up  the 
executive  department  of  the  government  of  the  mo- 
ment. The  two  stand  and  fall  together,  and  to  beUeve 
that  the  executive  is  lacking  in  responsibility  is  to 
believe  an  untruth.  The  few  notable  exceptions  only 
emphasize  the  gênerai  fact,  though  they  unduly  affect 
international  politics. 

It  is  in  the  states  otherwise  most  démocratie  in  cha- 

ni  20 
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racter  that  the  executive  department  is  independent 
of  the  législative.  Yet  in  ail  the  world  executives  alone 
bear  the  primary  responsibiUty  for  foreign  relations, 
And  the  phenomenon  is  noticeable  that  the  most  dé- 
mocratie States  hâve  executives  elected  for  a  definite 
period.  Except  for  treaty  engagements,  they  can  give 
any  direction  they  please  to  foreign  relations  during 
their  tenure.  Only  a  few  autocratically  organized  go- 
vemments  give  the  executive  more  control.  Cabinet 
govemment,  which  prevails  in  Europe,  makes  the  exe- 
cutive cabinet  dépendent  for  tenure  upon  a  vote  of 
législative  confidence,  which  can  be  proposed  almost 
without  restriction. 

The  conduct  of  foreign  relations  is,  of  course,  an 
executive  function,  This  is  recognized  as  the  fact 
throughout  the  world,  regardless  of  govemmental  ty- 
pes. The  constitutional  Systems  of  ail  but  a  very  few 
states  provide  effective  means  either  to  dismiss  cabi- 
nets from  power  when  they  lack  législative  confidence 
or  to  refuse  a  further  mandate  to  executive  officers 
periodically  elected.  Either  method  renders  the  respon- 
sibility  of  the  executive  in  charge  of  foreign  relations 
very  real.  The  légal  législative  department  of  ail  go- 
vemments  possesses  another  potent,  though  indirect, 
means  of  influencing  the  conduct  of  foreign  relations. 
This  is  the  control  of  the  purse.  Again  with  only  a  very 
few  exceptions  the  législative  organ  of  govemments  re- 
ceives  what  amounts  to  a  report  on  foreign  af fairs  when 
the  ministerial  budget  is  voted.  Cabinets  or  ministers 
hâve  fallen  frequently  enough  at  that  time  to  demon- 
strate  that  such  control  is  not  a  negligible  circumstance. 
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Moreover,  the  présent  sanction  of  national  diplo- 
macy,  war,  gets  its  going  funds  from  the  législative  de- 
partment  of  the  govemment.  In  many  states  the  légis- 
lature participâtes  in  the  déclaration  of  war,  and  every- 
where  votes  the  funds  for  its  conduct.  Throughout 
Latin  America  the  législative  department  votes  war, 
while  the  executive  déclares  it.  In  the  United  States, 
Congress  déclares  it,  thus  possessing  an  executive  func- 
tion.  In  Europe's  constitutional  monarchies  the  ruler 
usually  has  large  liberty  in  respect  to  declaring  war, 
the  apparent  reason  being  that  the  act  has  been  left  to 
his  discrétion  as  a  historical  prérogative,  while  the  peop- 
le  hâve  aimed  at  restricting  its  employment  through 
assuming  control  over  the  funds. 

Two  facts  become  clear  from  thèse  summaries:  i, 
foreign  relations  annually  come  under  législative  re- 
view  in  ail  but  a  few  states  either  through  démocratie 
methods  which  will  be  detailed  later  or  through  voting 
of  a  ministerial  budget;  and  2,  the  ultimate  misfortune 
of  war  dépends  everywhere  upon  législative  financial 
support. 

This  amount  of  législative  control  over  foreign  rela- 
tions is  sufficient  to  make  the  législative  department 
measurably  responsible.  As  one  watches  the  coursing 
of  foreign  questions  through  parliaments,  indiffér- 
ence on  the  part  of  legislators  is  the  most  salient  pheno- 
menon.  In  any  législature  there  is  only  a  bare  handful  of 
parliamentarians  who  take  an  active  or  intelUgent  in- 
terest  in  affairs  beyond  the  border.  Legislators  do  not 
ordinarily  hve  up  to  their  responsibihty  where  they 
hâve  it  thrust  upon  them  by  constitutional  prescript- 
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ion,  and  almost  inevitably  they  view  the  question  that 
projects  beyond  the  boundary  from  the  insular  point 
of  view  of  internai  politics.  It  is  easy  to  retort  that  men 
whose  concem  in  such  matters  is  uncertain  of  effect 
hâve  no  incentive  to  become  experts  ;  but  careful  and 
compétent  observers  hâve  usually  seen  little  to  com- 
mend  in  législative  intervention  where  it  is  a  normal 
possibility. 

The  fact  seems  to  be  that  for  the  most  part  foreign 
relations  are  too  délicate  and  based  upon  considérat- 
ions too  impalpable  for  large  bodies  of  men  to  deal  suc- 
cessfuUy  or  even  intelligently  with  them.  Foreign  po- 
Ucy,  which  is  so  pecuHarly  a  matter  of  philosophical 
striving  toward  an  imaged  goal,  is  at  once  the  part  of 
foreign  relations  subject  to  most  multifarious  interpré- 
tations and  most  important  to  protect  from  the  error 
of  mistaking  intrigue  for  statesmanship.  Thus  foreign 
pohcy  is  on  the  one  side  unsuited  by  its  nature  for  légis- 
lative origination  and  on  the  other  open  to  the  dangers 
of  over-refinement  and  casuistry  when  left  entirely  in 
the  hands  of  ministers.  Policy  is  so  elusive  that  it  may 
never  be  affected  by  treaty  provisions.  In  the  United 
States,  in  fact,  where  ail  treaties  are  subject  to  appro- 
val  by  the  Senate,  before  ratification,  each  administra- 
tion pursues  policies  almost  as  ardently  as  European 
statesman  in  their  palmiest  days,  without  any  possible 
législative  control  whatever  unless  poUcies  casually 
appear  in  treaties  or  require  the  passage  of  laws.  For 
décades  the  Monroe  doctrine  was  a  purely  executive 
policy;  several  administrations  extended  the  doctrine 
without  législative  assistance;  a  late  administration 
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encouraged  financial  investment  abroad,  etc.  Blaine's 
Pan  American  policy  was  long  executive  and  early  lé- 
gislative action  conceming  it  was,  in  the  eariy  days,  ta- 
ken  in  a  humorous  spirit;  the  „open-door"  policy  of 
John  Hay  was  and,  in  so  far  as  it  remains  is  purely  exe- 
cutive. Thèse  instances  might  be  multiphed  for  the 
United  States  or  for  other  states  regardless  of  their  dé- 
mocratie institutions.  Législative  intervention,  then, 
in  foreign  relations  has  very  slight  effect  on  foreign 
poUcy.  The  predominating  System  of  govemment  by 
which  the  executive  is  either  élective  or  dépendent  in 
tenure  upon  holding  a  législative  majority  may  be 
claimed  to  be  satisfactory  and  scientific  in  permitting 
représentative  control  of  foreign  relations  in  their  va- 
rions phases.  Several  important  states  exist,  however, 
where  neither  System  prevaii3. 

Handling  of  Foreign  Relations.  Systems  of  handling 
foreign  relations  may  be  distinguished  as  of  three  ty- 
pes, which  we  may  designate  as  the  continental,  the 
executive,  and  the  American.  The  American  type  is 
characterized  by  an  imposed  agreement  between  the 
executive  and  législative  departments  of  govemment 
before  treaties  can  become  binding  upon  the  state.  The 
continental  t5^e  is  characterized  by  a  less  complète 
dependence  of  the  executive  upon  the  législative  de- 
partment  in  respect  to  treaty  ratification.  The  execu- 
tive t5^e  is  characterized  by  an  almost  complète  in- 
dependence  of  the  executive  respecting  treaty  rati- 
fication. 

Ail  Systems  recognize  definitely  that  the  conduct  of 
foreign  relations  is  an  executive  function.  None  dénies 
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the  patent  facts  that  it  is  the  place  of  the  executive  to 
speak  and  act  for  the  state,  and,  in  ail  matters  not  de- 
finable  as  législation,  that  the  minister  can  definitely 
bind  the  state.  Innumerable  décisions  under  ail  Sys- 
tems are  reached  by  the  department  of  foreign  affairs 
without  any  but  the  executive  branch  of  the  govem- 
ment  knowing  anjrthing  of  them  until  they  are  recor- 
ded  facts. 

Even  where  diplomatie  correspondence  is  regularly 
and  extensively  pubUshed  it  is  fairly  innocent  in  appea- 
rance.  What  is  not  said  is  usuaUy  more  important  than 
what  is  ;  and  the  real  actuating  motives  of  poHcy  in  a 
given  case  seldom  get  set  down  in  type  anywhere.  If  an 
officiai  must  know  what  lies  behind,  the  secret  session 
of  a  committee  or  législature  or  a  verbal  conversation 
is  resorted  to  everywhere.  Such  methods  —  being  uni- 
versal  —  must  hâve  reason  behind  them,  for  they  are 
practiced  by  the  most  radical  democracies  even  more 
than  under  the  autocratie  procédure,  which  is  critici- 
zed. 

The  conspectus  appearing  as  a  part  of  this  re- 
port indicates  in  an  imperfect  way  the  conditions 
existing  as  a  resuit  of  constitutional  provisions  and  of 
executive  or  législative  practice.  Such  a  tabulation  can- 
not  be  entirely  scientific  because  in  différent  states 
identical  practices  are  modified  in  action  and  at  diffé- 
rent periods.  Moreover,  in  one  state  a  stipulated  me- 
thod  may  be  extensively  employed  while  in  another 
the  same  method  may  be  seldom  used.  Ministerial 
discrétion  in  relation  to  parliamentary  intervention  is 
also  a  widely  varying  circumstance.  The  Swedish  sys- 
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tem,  for  instance,  is  at  first  sight  much  less  responsible 
to  the  Riksdag  than  is  the  American  one  to  Congress. 
Yet  in  Sweden  at  the  "remiss"  debate  any  member  may 
ask  that  the  conduct  of  any  minister  be  referred  for 
considération  to  the  Constitution  Committee,  which 
is  a  joint  committee  of  20  members  elected  on  the  pro- 
portional  method  from  both  houses.  The  committee 
cannot  suppress  a  motion  on  foreign  affairs,  though  this 
must  be  referred  to  the  committee  before  a  vote.  Then, 
if  the  house  décides  in  the  affirmative,  the  minister 
must  answer  the  interpellation,  on  which  debate  may 
occur,  but  without  a  vote.  Thus  any  question  relating 
to  foreign  affairs  can  be  forced  into  discussion  by  pure- 
ly  législative  décisions.  In  the  United  States  the  Con- 
gress can  only  call  upon  the  Président  for  information, 
which  is  fumished  by  the  secretary  of  state  for  trans- 
mission, „if  not  incompatible  with  public  interest".  Be- 
hind  the  use  of  this  phrase  and  the  fréquent  refusai  of 
information  as  a  resuit,  many  legitimate  reasons  may 
lie.  None  but  executive  discrétion  controls  the  pubUca- 
tion  of  documents  in  the  annual  „Foreign  Relations" 
volume,  which  is  issued  as  a  House  of  Représentatives 
document;  and  only  executive  discrétion  détermines 
when  the  volume  shall  be  issued,  its  appearance  at  pré- 
sent being  timed  five  years  after  the  twelvemonth  with 
which  it  deals.  Thus,  variations  in  détail  of  national 
Systems  render  bald  descriptive  terms  inaccurate  as 
a  basis  of  conclusions. 

It  is  consequently  necessary  as  well  as  désirable  for  the 
clear  understanding  of  the  actualities  dealt  with  to 
sketch  in  succession  what  hâve  been  indicated  to  be  the 
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three  distinct  types  of  conduct  of  foreign  relations.  Since 
the  practice  of  foreign  relations  as  a  generic  élément  in 
govemment  began  in  Europe  and  because  internatio- 
nal politics  has  always  been  dominated  by  the  great 
powers,  a  historié  logic  will  be  obvions  in  the  expérien- 
ces of  the  European  states.  The  continental  is  the  most 
complicated  system. 

a.  The  continental  type  can  be  appreciated  best  by 
keeping  constantly  in  mind  that  foreign  affairs  were 
originally  the  sole  prérogative  of  the  ruler  and  that  the 
modifications  of  that  prérogative  were  brought  about 
by  the  assertion  of  popular  rights  through  législative 
channels. 

The  French  systèm  is  chosen  to  illustrate  the  type 
because  of  the  extraordinary  constitutional  history  of 
the  country.  Democracy  burst  forth  in  Europe  as  a 
System  of  govemment,  rather  than  a  condition,  in  the 
French  Révolution  of  1789.  Even  before  then  the  Etats- 
généraux  held  an  exceptional  position  on  the  continent 
of  Europe.  After  that  date,  until  the  constitutional 
laws  of  1875,  France,  altemately  monarchy  and  repu- 
blic, had  14  différent  constitutions.  Nowhere  else  in  Eu- 
rope has  there  been  a  better  laboratory  of  poUtical  scien- 
ce. The  fact  that  the  constitutional  laws  of  1875  hâve 
lasted  for  41  years  indicates  the  attainment  of  stabiHty . 
The  law  of  July  16, 1875,  "sur  les  rapports  des  pouvoirs 
pubUcs",  —  the  provision  adopted  after  a  unique  con- 
stitutional expérience  —  indicates  what  was  deemed 
safe  and  workable.  It  provides: 

Art.  8.  Le  président  de  la  République  négocie  et  ratifie  les  trai- 
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tés.  Il  en  donne  connaissance  aux  Chambres  aussitôt  que  l'intérêt 
et  la  sûreté  de  l'Etat  le  permettent. 

Les  traités  de  paix,  de  commerce,  les  traités  qu'engagent  les  finan- 
ces de  l'Etat,  ceux  qui  sont  relatifs  à  l'état  des  personnes  et  au  droit 
de  propriété  des  Français  à  l'étranger,  ne  sont  définitifs  qu'après 
avoir  été  votés  par  les  deux  Chambres.  Nulle  cession,  nul  échange, 
nulle  adjonction  de  territoire  ne  peut  avoir  heu  qu'en  vertu  d'une  loi. 

Art.  g.  Le  président  de  la  Répubhque  ne  peut  déclarer  la  guerre 
sans  l'assentiment  préalable  des  deux  Chambres. 

The  constitutional  law  of  February  25, 1875,  "relati- 
ve à  l'organisation  des  pouvoirs  publics"  contains  the 
f ollowing  : 

Art.  6.  Les  ministres  sont  sohdairement  responsables  devant  les 
Chambres  de  la  pohtique  général  du  gouvernement,  et  individuelle- 
ment de  leurs  actes  personnels. 

Le  président  de  la  Répubhque  n'est  responsable  que  sans  le  cas 
de  haute  trahison. 

A  mère  glance  at  thèse  provisions  shows  that  the  con- 
stitutional System  for  the  conduct  of  foreign  relations 
in  France  takes  no  cognizance  of  policy  and  does  not 
attempt  to  interfère  with  diplomatie  action.  The  fol- 
lowing  are  détails  of  parliamentary  control  over  treaty- 
making  ^)  : 

1.  The  Chambers  may  specifically  authorize  the 
executive  to  conclude  treaties,  thus  waiving  their  right 
to  pass  upon  a  document  which  otherwise  would  corne 
before  them.  In  this  case  the  législative  department 
fixes  a  poHcy  within  its  constitutional  control. 

2.  On  the  other  hand,  executive  freedom  of  action 
cannot  be  restrained  by  législation  regulating  matters 
to  be  made  the  subject  of  future  treaties.  In  this  case 
is  recognized  the  impotence  of  the  législative  depart- 

^)  Louis  Michon,  Les  traités  internationaux  devant  les  Chambres, 
passim. 
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ment  to  dictate  to  the  executive  in  matters  which  the 
latter  must  freely  agrée  upon  with  a  third  party,  a 
foreign  govemment. 

3.  The  Chambers  do  not  présume  to  revise  the  text 
of  a  treaty.  Where  they  act  they  pass  a  law  approving 
the  treaty  text,  integrally  annexed  thereto.  The  appa- 
rent reason  is  that  the  législative  department  does  not 
assume  to  dictate  specifically  what  must  be  negotiated 
but  confines  itself  to  stating  definitely  what  it  does  ac- 
cept  or,  in  a  converse  case,  what  it  does  not  accept. 

4.  Treaties  involving  a  modification  of  territory 
must  be  approved  by  the  Chambers.  The  soundness  of 
the  provision  is  évident  when  one  recalls  that  changes 
in  territory  involve  changes  in  population  and  there- 
fore  in  the  status  of  citizens.  Approval  must  be  had 
both  for  acquisition  and  for  relinquishment  of  territory. 

5.  Treaties  of  peace  must  be  approved  by  the  Cham- 
bers. This  provision  is  apparently  based  objectively 
on  the  supposition  that,  the  state  being  a  victor,  there 
would  be  acquisition  of  territory  and,  the  state  being 
defeated,  there  would  be  relinquishment  of  territory, 
or  an  indemnity.  (Cf.  No.  7). 

6.  Treaties  of  conmierce,  including  their  most  fré- 
quent form  of  treaties  of  friendship,  commerce  and  na- 
vigation, must  be  approved  by  the  Chambers.  Treaties 
of  an  accessory  character  are  subject  to  the  same  con- 
dition. The  apparent  reason  is  that  commercial  mat- 
ters are  primarily  a  législative  considération,  and  that 
the  executive  in  negotiating  treaties  of  commerce  es- 
sentially  acts  as  direct  agent  of  another  department 
of  govemment. 
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7.  Treaties  engaging  the  finances  of  the  state  must 
be  approved  by  the  Chambers.  This  provision  is  inter- 
preted  as  relating  to  treaties  which  can  be  executed 
only  by  engaging  the  finances  of  the  state.  Its  scope  in 
practice  has  been  held  to  include  télégraphie,  postal, 
postal  money-order,  parcels-post  and  monetary  con- 
ventions. The  évident  reason  is  that  control  of  the 
public  moneys  rests  with  the  législative  branch  of  the 
govemment. 

8.  Treaties  relative  to  the  status  of  French  persons 
abroad  must  be  approved  by  the  Chambers.  This  pro- 
vision apparently  found  its  way  into  the  constitutio- 
nal  law  on  account  of  the  casual  circumstance  that  at 
the  time  (1875)  certain  treaties  of  the  category  were 
pending.  The  opinion  of  French  publicists  shows  a 
trend  against  considering  extradition  treaties  as  sub- 
ject  to  approval. 

9.  Treaties  relative  to  the  property  rights  of  French- 
men  abroad  must  be  approved  by  the  Chambers.  Mu- 
nicipal législation  respecting  foreigners  is  an  essential 
attribute  of  the  Chambers  and  this  provision  seems  to 
hâve  contemplated  that  the  Chambers,  by  approving 
treaties  defining  property  rights  of  Frenchmen  abroad, 
would  thereby  become  obligated  to  reciprocate  legis- 
latively  for  foreigners  in  France. 

10.  Treaties  of  arbitration  and  arbitral  compromis 
are  assimilated  to  treaties  requiring  approval  by  the 
Chambers,  if  the  powers  of  the  arbitrators  exceed 
those  of  a  judge  or  if  they  relate  to  the  previous  catégo- 
ries of  subjects. 

11.  Articles  of  treaties  not  as  a  whole  falling  within 
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the  above  catégories  must  be  approved  by  the  Cham- 
bers.  Thèse  are  usually  treaties  engaging  the  state  to 
international  administrative  régulations  or  tending 
to  secure  uniform  practice.  Municipal  laws  must  be 
changed  to  conform  or  new  laws  passed,  and  it  obvi- 
ously  makes  for  harmony  to  hâve  both  the  internatio- 
nal and  national  phases  of  the  problem  acted  upon  by 
the  législative  branch  of  the  govemment. 

Treaties  which  do  not  require  approval  by  the  Cham- 
bers  are: 

1.  Extradition  treaties,  on  which  there  is  dispute, 
but  on  which  opinion  tends  to  this  conlusion. 

2.  Administrative  treaties,  by  which  term  is  un- 
derstood  those  relating  particularly  to  the  fixation  of 
varions  documentary  forms  and  those  relating  to 
the  manner  or  method  of  conducting  affairs  which 
originate  in  one  country  and  are  completed  in  another. 

3.  Political  treaties  of  ail  kinds,  unless  they  fall  in 
whole  or  in  part  within  the  catégories  enumerated 
above. 

4.  Treaties  of  aUiance. 

5.  Ail  treaties  until  the  interest  and  safety  of  the 
state  permit  their  transmission  to  the  Chambers.  This 
substantive  constitutional  provision  leaves  it  to  execu- 
tive discrétion  when  any  treaty  shall  be  brought  to  the 
knowledge  of  the  Chambers.  For  treaties  not  requir- 
ing  approval  by  the  Chambers,  it  therefore  legalizes 
and  regularizes  so-called  secret  treaties. 

Substantially  this  System  obtains  in  ail  the  states 
of  Europa,  except  Austria-Hungary,  Great  Britain, 
Russia,  Portugal  and  Switzerland. 
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In  so  far  as  this  continental  System  relates  to 
treaties,  it  is  probably  the  most  fluid  System.  It  leaves 
political  treaties  within  the  control  of  the  executive, 
which,  however,  is  dépendent  upon  a  parliamentary 
majority  for  its  tenure  of  power.  PoHtical  treaties,  and 
policies  not  embodied  in  treaties,  are  therefore  sub- 
ject  to  popular  control,  for  no  cabinet  will  deliberate- 
ly  adopt  policies  or  political  alignments  that  would 
resuit  in  its  own  defeat.  Questions  of  policy  are  things 
of  délicate  nuance,  and  it  is  the  cabinet  —  a  small  body 
of  men  closely  in  touch  with  conditions  —  rather  than 
the  législature  —  a  large  body  of  men  incapable  of 
reaching  careful  conclusions  on  subjects  of  pure  reason 
—  which  is  intrusted  with  appreciating  what  politiclal 
theory  is  best  at  a  given  moment  for  the  state  to  adopt 
in  its  foreign  relations  ^).  Most  nonpolitical  treaties,  on 
the  other  hand,  and  those  engagements  af  fecting  attrib- 
utes  of  the  sovereignty  for  which  the  législature  is 
primarily  responsible  dépend  upon  its  approval.  Such 
treaties  invariably  affect  the  citizen  or  dépend  upon 
législation  for  their  effectiveness.  PoUtical  treaties 
are  engagements  of  the  state  as  a  collective  entity 
and  as  such  are  logically  concluded  by  an  organ  repre- 
senting  the  collectivity.  Nonpolitical  treaties,  on  the 
other  hand,  are  engagements  on  behalf  of  the  individu- 
als  who  make  up  the  state,  and  as  such  logically  require 


*)  A  législature,  it  is  true,  often  reaches  décisions  involving  very  dé- 
licate distinctions,  but  thèse  are  not  in  the  domain  of  pure  reasoning. 
They  are  possible  because  of  the  représentation  of  numerous  physical 
interests,  ail  of  which  being  heard  equally,  a  délicate  résultant  of  for- 
ces émerges  in  the  décisions. 
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for  their  conclusion  and  internai  force  the  assistance 
and  consent  of  an  organ  representing  the  individuals. 
This  seems  to  be  the  explanation  of  the  distinction 
customary  in  what  we  are  terming  the  continental 
System,  which,  respecting  treaties,  according  to  Ebreu, 
is  the  most  satisfactory  System. 

This  continental  System  viewed  as  a  System  of  dip- 
lomacy  employs  a  more  or  less  hereditary  body  of 
diplomats,  and  throughout  their  activities  historical 
habits  color  pubHc  business.  European  archives  — 
and  this  appHes  ail  over  the  continent  —  are  too  full  of 
dead  précédents  imperfectly  sloughed  off.  One  in- 
stance will  suffice.  The  ambassador  began  life  in  Eu- 
rope as  a  cross  between  a  plenipotentiary  and  a  privi- 
leged  spy.  He  wrote  home  interminable  letters  of  gos- 
sip  and  business  and  fear-ridden  spéculation  and  he 
served  to  support  thereby  the  now  obsolète  System  of 
enmity.  Ail  European  diplomatie  business  was  conduc- 
ted  with  a  précision  of  détail  and  a  slavish  foUowing  of 
forms  that  can  be  equalled  only  by  the  rarefication  of 
idiocy  which  too  often  characterize  American  munici- 
pal court  procédure.  Great  improvements  in  this  res- 
pect hâve  taken  place  in  European  diplomacy,  but  it  is 
not  many  years  since  a  European  publicist  commented 
to  an  American  that  the  annual  volume  of  "Foreign 
Relations"  interested  and  instructed  him  more  than 
any  other  such  publication  because  of  "the  freedom 
and  originality  with  which  questions  were  treated". 

European  poUcy  has  been  similarly  trammeled  by 
historical  considérations,  and  the  machinery  for  handl- 
ing  the  conduct  of  foreign  relations  described  hère  as 
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the  continental  System  has  not  radically  affected  the 
condition.  The  gênerai  tendency  of  the  last  few  décades 
toward  objectivity  and  the  émergence  of  new  political 
problems  of  a  purely  modem  character  in  foreign 
relations  hâve  been  the  principal  effecting  change. 
This  process  had  caused  many  improvements  before 
the  war  and  the  new  poHtical  conditions  after  it  will 
certainly  accelerate  fundamental  betterments. 

b.  The  executive  type  of  the  conduct  of  foreign 
relations  has  been  less  affected  by  pariiamentary  in- 
stitutions than  any  other.  Yet  the  différences  are  at 
first  sight  not  connected  with  foreign  affairs.  Systems 
of  handling  treaties,  of  taking  cabinet  décisions,  trai- 
ning  and  appointing  diplomats,  publishing  documents, 
etc.,  may  be  almost  identical  and  yet  the  Systems  as  a 
whole  will  fall  into  différent  catégories.  If  one  should 
attempt  to  lay  down  a  rule  that  would  serve  to  test  the 
Systems  indicated,  it  would  probably  be  found  in  ans- 
wering  the  question  of  where  the  sovereignty  ^)  of  the 
state  centers.  The  practical  answer  to  this  question  is 
a  matter  capable  of  much  technical  disputation,  and 
there  is  no  single  criterion  for  determining  it.  Where 
there  is  a  constitutional  législature  a  tendency  will 
be  found  to  make  it  a  residing  place,  and  this  is  a 


*)  Sovereignty  is  in  this  case  internai  sovereignty,  not  the  external 
sovereignty  of  international  law.  For  our  purpose  the  theoretical  orig- 
in  of  sovereignty  in  the  people  is  not  as  important  as  what  organ  of  the 
goveminent  actually  and  effectively  represents  the  people  as  their  sov- 
ereign  agent.  Very  useful  discussions  of  the  subject  are  „The  Limits 
of  Sovereignty"  in  „Essays  on  Government"  by  A.  Lawrence  Lowell 
and  the  „Nature  of  Sovereignty"  in  „Studies  in  History  and  Jurispru- 
dence" by  James  Bryce. 
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normal  trend  because  it  is  the  people  from  whom  sover- 
eignty  émanâtes  and  who  décide  what  agent  of  gov- 
emment  shall  exercise  its  attributes.  A  sovereign 
people  is  strongly  tempted  to  make  ail  délégation  of 
sovereign  power  as  direct  as  possible  ;  but  it  must  be 
borne  in  mind  that  power  is  not  necessarily  better 
exercised  for  being  employed  at  its  source.  In  fact, 
every  constitution  complicates  the  problem  of  deter. 
mining  in  détail  the  distribution  of  sovereign  powers. 
The  executive  System  of  govemment  will  therefore 
be  found  to  be  the  simplest  of  ail,  but  it  exists  in  its 
pure  form  in  no  considérable  modem  state.  Abyssinia, 
Afghanistan,  Persia  and  Siam  are  current  instances. 
Japan  and  Russia  represent  transitional  stages  in 
which  législation  is  popular,  but  in  which  most  other 
functions  are  left  to  the  chief  of  the  state  ^).  Germany 
represents  a  slightly  further  development  complicated 
by  local  and  historical  considérations.  Great  Britain 
represents  a  stage  in  the  transference  of  sovereignty  to 
the  people  that  is  really  complète  as  to  theory  but  is 
in  many  respects  not  évident  as  to  form.  Thoroughly  to 
appreciate  the  executive  type  of  f oreign  relations,  there- 
fore, it  will  be  convenient  to  examine  the  methods  of 
Russia,  Germany  and  Great  Britain  as  typical  of  va- 
rions stages  of  the  executive  type.  As  législation  as 
the  first  function  of  govemment,  is  the  first  to  be  affec- 


^)  Turkey  cannot  be  called  exactly  in  a  transitional  stage,  for  it  is 
not  certain  that  popular  govemment  will  develop  nonnally  in  that  state. 
Nor  can  the  Sultan  be  considered  as  entirely  sovereign  since  he  is 
subordinate  both  to  the  Koran  and  the  Sheri,  or  sacred  law,  which  fet- 
was  can  only  interpret,  not  alter. 


321  DENYS  P.  MYERS. 

ted  by  direct  popular  action,  so  foreign  relations  is 
the  last  and  the  least  capable  of  useful  popular  control. 
I.  Russia  présents  the  executive  tjrpe  in  a  fairly 
pure  form.  By  sections  12  and  13  of  the  Russian  fun- 
damental  laws  the  Tsar  is  suprême  respecting  ail 
relations  of  the  empire  with  foreign  powers.  To  him  is 
reserved  the  management  of  foreign  poUcy,  he  déclares 
war,  concludes  peace  and  concludes  treaties  with  for- 
eign powers.  Thèse  prérogatives  are  jealously  guarded 
and  are  excluded  from  the  compétence  of  the  Duma. 
Interpellation,  according  to  the  manifesto  of  August 
19,  1905,  is  subject  to  the  following  provisions: 

Sec.  6,  57.  Notices  of  interpellations  regarding  an  alleged  infringe- 
ment  of  the  law  by  ministers,  chief s  of  departments  or  subordinate  offi- 
ciais must  be  signed  by  at  least  30  members  of  the  Duma  and  handed 
to  the  président,  who  shall  submit  them  to  a  plenary  session, 

58.  If  the  majority  approve  the  interpellation,  it  shall  be  communica- 
ted  to  the  minister  or  chief  of  department  concerned. 

60.  Ministers  or  chiefs  of  departments  shall  reply  within  one  month 
of  the  receipt  of  interpellations,  either  giving  explanations  or  intima- 
ting  why  it  would  be  impossible  to  do  so  ^). 

It  will  be  noticed  that  the  minister  must  reply  to  an 
interpellation  conceming  an  alleged  infringement  of 
law. 

Foreign  relations  are,  however,  customarily  discus- 
sed  in  the  Duma  only  when  the  budget  of  the  ministry 
of  foreign  affairs  is  presented  by  the  budget  commis- 
sion. The  Duma  possesses  the  power  of  refusing  to  vote 
a  budget  crédit  for  the  ministry.  Sir  George  W.  Bu- 


*)  London  Times,  Weekly  Edition,  1905,  page  533. 

in  21 
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chanan  ^)  states  that  the  foreign  minister  "can  make 
a  statement  on  foreign  policy  only  by  spécial  com- 
mand  of  the  emperor."  It  would  seem,  then,  that  the 
Tsar  has  complète  control  of  foreign  relations  with  the 
exceptions  of  depending  upon  the  législative  body 
for  the  necessary  funds  and  of  the  necessity  of  satis- 
f5âng  the  same  body  that  laws  hâve  not  been  infringed. 

IL  Much  more  complicated  is  the  German  System. 
This  is  partly  due  to  the  circumstance  that  the  empire 
was  built  around  Prussia,  including  the  Prussian  con- 
stitution; and  partly  due  to  the  poHtical  théories  of 
Bismarck,  which  included  the  idea  of  divine  right.  It  is 
a  System  designed  to  attain  results  rather  than  to 
obey  any  logical  tenet  of  poHtical  science. 

The  real  responsibihty,  or  lack  thereof,  is  to  be 
found  in  the  Constitution. 

Art.  II.  The  presidency  of  the  fédération  is  vested  in  the  king  of 
Prussia,  who  beats  the  name  of  German  emperor.  The  Emperor  shall 
represent  the  Empire  among  nations,  déclare  war,  and  conclude  peace 
in  the  name  of  the  same,  enter  into  alUances  and  other  conventions 
with  foreign  countries,  accredit  and  receive  ambassadors. 

For  a  déclaration  of  war  in  the  name  of  the  Empire,  the  consent  of 
the  Fédéral  Council  shall  be  required,  except  in  case  of  an  attack  upon 
the  territory  of  the  Confédération  or  its  coasts. 

Art.  15,  The  Chancellor  of  the  Empire,  who  shall  be  appointed  by 
the  Emperor,  shall  be  chairman  of  the  Fédéral  Council,  and  shall  con- 
duct  its  business 

Art.  17.  The  commands  and  demands  of  the  Emperor  shall  be  is- 
8ued  in  the  name  of  the  Empire,  and  require  for  their  vaUdity  the  sig- 
natxure  of  the  Chancellor,  who  thereby  assumes  the  responsibihty. 


*)  Treatment  of  International  Questions  by  Parhaments,  etc.,  Bri- 
tish  Parham.-Papers,  Miscellaneous,  No.  5  (1912),  page  21. 
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It  takes  no  imagination  to  picture  the  situation 
opened  up  by  thèse  provisions  and  actually  in  opér- 
ation. Germany  has  no  truly  représentative  System  for 
the  conduct  of  foreign  relations.  On  the  other  hand, 
the  System  is  not  of  a  pure  executive  type,  for  this 
impUes  strictly  a  minister's  sole  responsibility  to  the 
ruler.  As  a  matter  of  fact,  poUtical  scientists  hâve  nev- 
er  agreed  where  the  internai  exercise  of  sovereignty  ré- 
sides in  the  German  Empire^).  Many  constitutional 
pecuUarities  render  that  problem  extremely  debatable, 
but  it  is  certain  that  the  conduct  of  foreign  relations  is 
an  attribute  of  the  chancellor  and  that  responsibility 
respecting  such  relations  is  found  wherever  his  autho- 
rity  originates.  Now  the  chancellor  is  at  once  the  agent 
of  the  Bundesrath,  which  represents  states  of  the  em- 
pire, and  the  appointed  subordinate  of  the  emperor. 
The  minister  of  foreign  affairs  is,  in  tum,  subordinate 
to  the  chancellor  and  is  simply  his  représentative.  The 
chancellor,  to  go  further  into  détail,  is  customarily 
prime  minister  of  Prussia  and  the  emperor  is  constitu- 
tionally  king  of  Prussia,  the  dominant  and  principal 
state  of  the  empire  ;  and  the  impérial  secretary  of  state 
for  foreign  affairs  is  ex-officio  a  Prussian  minister  of 
state.  Pursuing  the  analysis  further,  it  appears  that 
this  Prussian  body  of  ministers  lacks  cohésion  as 
a  cabinet  and  is  responsible  as  individuals  only  to 
the  king,  who  is  by  virtue  of  office  German  emperor. 

^)  A  theory  not  yet  put  forward  so  far  as  I  know  and  worthy  of  con- 
sidération is  that  the  sovereignty  of  the  German  Empire  résides  in  the 
praesidium  which  forms  the  subject  of  Part  IV,  Arts.  1 1 — 19  of  the  con- 
stitution. This  theory  would  place  the  sovereignty  in  the  président  of 
the  confédération  and  the  chancellor. 
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Going  in  another  direction,  we  find  that  foreign  re- 
lations are  decentralized  in  respect  to  intervention  in 
them  by  the  Bundesrath.  It  was  due  to  Bismarck 
that  the  only  fédéral  minister  is  the  chancellor,  "who 
has  subordinates  but  no  coUeagues."  His  plan  was  to 
give  the  Bundesrath  gênerai  control  of  impérial  af- 
fairs,  except  military  and  foreign.  Though  Bismarck 
did  not  succeed  in  having  this  plan  adopted,  in  form, 
it  really  indicates  the  substantial  practice.  The  Bundes- 
rath constitutionally  organizes  seven  permanent  com- 
mittees  from  its  own  members  and  an  additional  one, 
of  which  Art.  8  of  the  constitution  speaks  as  follows: 

Besides,  there  shall  be  appointée!  in  the  Fédéral  Council  a  committee 
on  foreign  affairs,  over  which  Bavaria  shall  préside,  to  be  composed  of 
the  plenipotentiaries  of  the  Kingdoms  of  Bavaria,  Saxony,  and  Wur- 
temburg,  and  of  two  plenipotentiaries  of  other  States  of  the  Empire, 
who  shall  be  elected  annually  by  the  Fédéral  Council, 

It  will  be  observed  that  Prussia  does  not  possess  any 
definite  position  in  this  committee,  although  it  is  that 
state  in  which  the  actual  conduct  of  foreign  relations 
is  vested.  Some  idea  of  the  importance  of  the  commit- 
tee can  be  gained  from  the  fact  that  for  35  years  the 
committee  was  never  convened  and  that  from  1871  to 
1908  only  two  meetings  were  held.  Since  the  domestic 
crisis  of  1908,  Bavaria  has  established  the  practice  of 
convening  the  committee  in  connection  with  any  ques- 
tion of  great  magnitude  and  lasting  public  interest. 
The  proceedings  are  confidential  and  unanimity  seems 
to  prevail. 

ParUamentary  procédure  scarcely  affects  the  execu- 
tive's  control  of  foreign  relations  in  practice.  Quest- 
ions may  be  referred  to  the  budget  committee  of  the 
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Reichstag,  which  consists  of  28  members  appointée! 
by  leaders  of  the  varions  parties.  Neither  this  commit- 
tee  nor  its  subcommittees  can  send  for  persons,  paper 
or  records,  but  must  ask  the  président  of  the  Reichstag 
to  do  this  ;  but  ministers  can  always  make  statements 
to  the  committee,  and  regularly  do.  The  committee's 
reporter  makes  a  verbal  report  to  the  Reichstag.  Pro* 
ceedings  are  secret,  but  reports  of  the  sittings  are 
issued.  Interpellations  in  the  Reichstag  are  not  man- 
datory  on  the  chancellor  and  his  subordinates.  An  in- 
terpellation must  be  signed  by  at  least  30  members  and 
when  it  is  reached  on  the  order  of  the  day  the  président 
of  the  Reichstag  asks  the  chancellor  "whether  and 
when"  he  will  answer.  If  the  reply  is  affirmative,  the 
interpellator  deUvers  a  speech  and  a  reply  is  given, 
with  a  debate  foUowing,  if  50  members  so  désire.  No 
motion  on  the  subject  of  the  interpellation  was  per- 
missible  until  1913.  Motions  on  any  subject  can,  how- 
ever,  be  tabled  if  signed  by  15  members,  and  votes 
taken  after  debate.  Knowledge  of  the  facts  that  a  mo- 
tion carried  has  value  only  as  an  académie  expression 
of  opinion  and  that  neither  the  chancellor  nor  his  re- 
présentative will  attend  or  take  part  in  critical  debates 
invariably  checks  criticism. 

It  may  be  ventured  that  the  constitution  of  the  Ger- 
man  Empire  was  not  struck  off  for  itself,  but  rather 
was  drawn  up  to  conform  to  the  constitution  of  Prus- 
sia  and  to  leave  Prussia's  power  intact  ^).  Many  idio- 


1)  The  constitution  of  Prossia  provides: 

Art.  43.  The  person  of  the  King  is  inviolable. 

Art.  44.  The  King's  Ministers  are  reponsible.  Ail  goverament  acts 


DENYS  P.  M  VERS.  326 

syncracies  in  it  become  logical  when  that  is  kept  in 
mind.  Only  two  changes  affecting  the  conduct  of  for- 
eign  relations  hâve  taken  place.  One  is  the  occasional 
functioning  of  the  committee  for  foreign  affairs  of  the 
Bundesrath  within  the  last  ten  or  dozen  years.  Anothej 
is  an  amendment  of  December  5,  1911,  to  the  colonial 
law  (Schtitzgebietgesetz)  of  July  25,  1900.  The  Bun- 
desgebiet,  or  fédéral  territory,  is  defined  by  Art.  i  of 
the  constitution,  which  can  be  altered  only  by  législa- 
tion. The  colonies  do  not  form  part  of  the  Bundes- 
gebiet  and  it  was  found  that  the  Franco-German 
conventions  which  both  ceded  and  added  territory  did 
not  require  acceptance  by  the  Reichstag.  Dissatisfac- 
tion resulted  and  the  govemment  assented  to  an 
amendment  to  the  colonial  law  worded  as  foUows: 
"An  impérial  law  is  required  for  the  acquisition  and 
cession  of  a  protectorate,  or  part  of  such.  This  provision 
does  not  apply  to  the  question  of  the  adjustment  of 
frontiers,"  In  practical  effect  this  provision  makes  an 
addition  to  the  hst  of  treaty  subjects  requiring  légis- 
lation listed  in  Art.  4  of  the  Constitution  ^). 

(documentaxy)  of  the  King  require  for  their  validity  the  approval  of  a 
Minister,  who  thereby  assumes  responsibility  for  them. 

Art.  45.  The  King  alone  is  invested  with  executive  power.  He  ap- 
points and  dismisses  Ministers.  He  orders  the  promulgation  of  laws,  and 
issues  the  necessary  ordinances  for  their  exécution. 

Art.  48.  The  King  has  the  right  to  déclare  war  and  make  peace, 
and  to  conclude  other  treaties  with  foreign  governments.  The  latter  re- 
quire for  their  validity  the  assent  of  the  Chambers  in  so  far  as  they  are 
commercial  treaties  or  impose  burdens  on  the  State,  or  obUgations  on 
its  individual  subjects. 

*)  The  colonial  law  amendment  is  of  particular  interest  at  présent  be- 
cause  the  Reichstag  would  hâve  to  assent  to  any  cession  of  colonial 
territory  as  a  resuit  of  the  war.  It  is  interesting  to  note  that  Alsace- 
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The  treaties  subject  to  approval  by  the  Reichstag 
are  more  numerous  than  those  in  almost  any  other 
Eiiropean  state.  The  provision  in  this  respect  is  Art. 
4  of  the  Constitution,  conceming  which  Art.  11  stipu- 
lâtes: 

So  far  as  treati*^  with  foreign  countries  refer  to  matters  which,  accor- 
ding  to  Art.  4,  belong  to  the  domain  of  impérial  législation,  the  con- 
sent of  the  Fédéral  Council  shall  be  required  for  their  ratification,  and 
tiie  approval  of  the  Reichstag  shall  be  necessau^r  to  their  vaUdity. 

The  emperor  has  been  somewhat  restricted  since  1908 
as  a  prime  factor  in  matters  of  foreign  policy.  On  Octo- 
ber  28  of  that  year  a  former  diplomat  published  in  the 
Londen  Daily  Telegraph  an  authorized  conversation 
with  the  Kaiser.  It  was  a  very  frank  protestation  of 
friendliness  toward  Great  Britian  backed  up  with  what 
were  evidently  considered  justificatory  révélations  and 
an  elaborate  assertion  of  Germany's  foreign  poUcy.  It 
emphasized  the  Kaiser's  goodwill  despite  an  adverse 
opinion  among  some  of  his  subjects.  As  a  calculated 
indiscrétion  it  created  a  furore,  and  at  home  a  peremp- 
tory  demand  that  the  emperor  should  recognize  that  it 
was  his  business  to  be  seen  rather  than  heard.  Subsé- 
quent occurrence  were  interesting  and  significant. 

The  North  German  Gazette  ^)  published  an  officiai 
statement  that  the  Emperor  had  permitted  the  publi- 
cation of  the  interview  without  the  knowledge  of  those 
responsible  for  the  policy  of  the  Empire.  The  manus- 


Lorraine  and  Heligoland  are  neither  included  in  the  constitutional  Bun- 
.desgebiet  nor  within  the  définition  of  protectorate. 

^)  London  Times,  Weekly  Edition,  November  20,  1908,  p.  739. 
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cript  was  sent  to  the  chancellor  who  referred  it  to  the 
Foreign  Office  with  instructions  to  submit  it  to  the 
most  careful  examination.  As  no  objections  were  raised 
in  the  report  of  the  Foreign  Office,  the  article  was 
published.  When  the  chancellor  became  acquainted 
with  the  article,  he  informed  the  emperor  that  he 
had  not  himself  read  the  draft.  He  considered  himself 
responsible  for  its  publication,  and  tendered  his  ré- 
signation, which  was  refused.  To  Reuter's  news  agency 
it  was  stated  that  the  Foreign  Office  had  assumed  that 
pubUcation  had  already  been  decided  on  and  that  ail 
that  was  required  was  to  confirm  the  historical  accu- 
racy  of  the  facts. 

The  Reichstag  convened  on  November  4.  Interpel- 
lations were  introduced  at  the  opening  session  by  re- 
présentatives of  the  National  Libéral,  the  German  Free- 
thinking  People's,  the  Social  Démocratie,  the  Conser- 
vative  and  the  Impérial  parties  ").  As  each  interpella- 
tion required  30  signatures,  150  members,  or  more  than 

1)  The  texts  of  the  interpellations  are  published  in  Verhandlungen 
des  Reichstags,  XII.  Legistaturperiode,  I.  Session.  Band  248;  Anlagen 
Jiu  den  Stenographischen  Berichten,  No.  gSôbis  102 1. 

The  wording  of  the  texts  so  aptly  reflects  the  attitude  of  the  inter- 
pcllators  that  I  append  transcripts  of  the  exact  language  : 

Bassermann,  National  Libéral,  (No.  1003,  op.  cit.  p.  5694)  : 

Ist  der  Herr  Reichskanzler  bereit  fur  die  VerôffentUchung  einor 
Reihe  von  Gesprâchen  Seiner  Majestât  des  Kaisers  im  „Daily  Tele- 
graph"  und  fur  die  in  denselben  mitgeteilten  Tatsachen  die  verfassungs- 
màssige  Verantwortung  zu  ûbemehmen  ? 

Ablass,  deutsche  freisinnige  Volkspartei  (No.  1006,  op.  cit.,  p.  5694)  : 
Durch  die  VerôffentUchung  von  Ausserungen  des  Deutschen  Kaisers  im 
,.Daily  Telegraph"  und  durch  die  vom  Reichskanzler  veranlasste  Mit- 
teilung  des  Sachverhalts  in  der  „norddeutschen  Allgemeinen  Zeitung" 
sind  Tatsachen  bekannt  geworden,  die  schwere  Mângel  in  der  Behand- 
lung  auswâxtiger  Angelegenheiten  bekunden  und  geeignet  sind .  auf  di« 
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a  third  of  the  total,  went  on  record  as  desiring  an  ex- 
planation  and  reform.  Moreover,  they  represented  ail 
sections  of  the  Reichstag.  Needless  to  say  the  chancellor 
assented  to  make  a  statement.  On  November  10  the 
mterpellators  and  Prince  Bûlow  occupied  the  session. 
The  chancellor  made  a  critical  défense  of  the  emperor's 
pubHshed  statement  and  announced  that  thereafter 
the  Kaiser  would  not  speak  without  consultation.  He 
used  this  language: 

The  knowledge  that  the  publication  of  his  conversations  has  not 
produced  the  effect  which  the  emperor  intended  in  England,  and  has 
evoked  deep  excitement  and  painful  regret  in  our  own  country,  will 
—  and  this  is  a  finn  conviction  which  I  hâve  gained  during  thèse  days 
of  stress  —  induce  the  emperor  in  future  to  observe  that  reserve,  even 
in  private  conversations,  which  is  equally  indispensable  in  the  intereat 
of  a  uniform  poUcy  and  for  the  authority  of  the  Crown.  Were  that  not 
so,  neither  I  nor  any  successor  of  mine  could  assume  the  responsibility*). 


Beziehungen  des  Deutschen  Reiches  zu  anderen  Màchten  ungdnatig 
einzuwirken. 

Was  gedenkt  der  Herr  Reichskanzler  zu  tun,  um  Abhilfe  ru  schaffen 
und  die  ihm  durch  die  Verfassung  des  Deutschen  Reiches  zugewiesen» 
VerantwortUchkeit  im  voUen  Umfange  zur  Geltung  zu  bringen? 

Albrecht,  Sozialdemokrat,  (No.  1007,  op.  cit.,  p.  5695)  : 

Was  gedenkt  der  Herr  Reichskanzler  zu  tun,  um  Vorgângo  zu  vor- 
hindern,  wie  sie  durch  die  Mitteilungen  des  ..Daily  Telegraph"  ûbw 
Handlungen  und  Ausserungen  des  Deutschen  Kaisers  bekannt  gewor- 
den  sind  ? 

Normann,  Konservative  (No.  loii,  op.  cit.,  p,  5696):  Ist  der  Herr 
Reichskanzler  bereit,  nàhere  Anskunft  zu  geben  ûber  die  Umstande,  die 
zur  VerôffentUchung  von  Gesprâchen  Seiner  Ma j  estât  des  Kaiser» 
in  der  englischen  Presse  gef ûhrt  haben  ? 

Von  Hatzfeldt,  von  Camp-Massaunen,  Reichspartei  (No.  1016,  op. 
^*'«  P-  5701)"  Ist  der  Herr  Reichskanzler  gewillt,  Vorsorge  zu  treffen, 
dass  sich  âhnliche  Vorkommnisse,  wie  sie  durch  die  Verôffentliching 
des  „Daily  Telegraph"  zu  Tage  getreten  sind,  nicht  wiederholen? 

*)  The  full  reports  are  in  Verhandlungen  des  Reichstags,  XII.  Legis- 
laturperiode.  I.  Session.  Band  233;  Stenographische  Berichte,  153,  Sit- 
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A  week  later  the  chancellor  had  an  interview  with 
the  emperor  at  Potsdam.  The  communiqué  issued  con- 
cerning  it  summarized  the  discussion  and  added  tex- 
tually  "): 

His  Majesty  the  emperor  accordingly  approved  the  statements  of  the 
impérial  chancellor  in  the  Reichstag  and  gave  Prince  Bûlow  the  assu- 
rance of  his  continued  confidence. 

Two  subséquent  motions  in  the  Reichstag  aimed  at 
securing  the  responsibility  of  the  chancellor  to  the 
Reichstag.  One  was  introducedby  the  Social  Democrats 
and  the  other  by  the  center  party.  Neither  was  suc- 
cessful. 

It  is  obvions  from  this  slight  sketch  of  the  executive 
type  of  the  conduct  of  foreign  relations  in  the  German 
Empire  that  many  hostages  hâve  been  given  to  popu- 
lar  or  individual  state  control. 

III.  In  Great  Britain  tHe  conduct  of  foreign  relations 
is  vested  in  the  crown,  a  term  which  is  certainly  not 
sjmonymous  with  the  king  as  a  person.  The  minister, 
however,  assumes  responsibility  for  the  acts  of  the 
crown,  and  as  a  matter  of  practice  the  minister  acts  in  the 


zung  -181.  Sitzung  5373 — 5405.  The  original  of  the  passage  quotod  is 
at  page  5396  C.  and  reads  : 

Die  Einsicht,  dass  die  Verôf fentUchung  dieser  Gesprâche  in  England 
die  von  Seiner  Maj  estât  dem  Kaiser  gewoUte  Wirkung  nicht  hervorgo- 
rufen,  in  unserem  Lande  aber  tiefe  Erregung  und  schmerzUches  Be- 
dauem  verursacht  hat,  wird — dièse  feste  Ueberzeugung  habe  ich  in  die- 
sen  schweren  Tagen  gewonnen  —  Seine  Maj  estât  den  Kaiser  dahin 
fûhren,  fernerhin  auch  in  Privatgesprâchen  jene  zurûckhaltung  zu 
beobachten,  die  im  Interesse  einer  einheitlichen  PoUtik  und  fur  die  Au- 
toritât  der  Krone  gleich  unentbehrlich  ist.  Wâre  dem  nicht  so,  so  kônnte 
weder  ich  noch  einer  meiner  Nachfolger  die  Verantwortung   tragen. 

*)  London  Times,  Weekly  Edition,  November  20,  1908,  p.  739. 
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name  of  the  crown  rather  than  as  the  agent  of  the  king. 
Though  the  king  is  theoretically  capable  of  concluding 
treaties  himself ,  no  treaty  is  valid  without  the  imprint 
of  the  great  seal,  which  is  in  the  custody  of  the  chan- 
cellor.  When  William  III  was  determined  to  conclude 
the  first  partition  treaty  personally  and  in  secret  he 
could  not  proceed  until  Lord  Somers  placed  the  great 
seal  to  blank  powers.  Ail  treaties  since  1700  with  that 
exception  hâve  been  and  are  negotiated  by  plenipo- 
tentiaries  of  the  foreign  office  and  so  are  as  responsibly 
concluded  as  any  acts  of  the  executive  cabinet.  Mait- 
land  0  citing  the  légal  décision  of  Walker  vs.  Baird 
(L.  R.  A.  C.  (1892),  491),  is  of  the  opinion  "That  a  trea- 
ty made  by  the  king  has  in  gênerai  no  légal  effect 
whatever".  In  dealing  with  a  monarchial  country,  ho- 
wever,  it  is  well  to  bear  in  mind  that  the  personality  of 
the  monarch  and  the  social  prérogatives  at  his  disposai 
may  play  a  part  in  the  conduct  of  govemmental  affairs. 
Either,  if  deftly  employed,  will  give  royalty  a  great 
influence  and  may  even  serve  to  accomplish  purposes 
not  in  strict  accord  with  the  text  of  formai  laws. 
Something  of  this  kind  may  come  about  from  the 
Personal  influence  of  a  monarch  on  the  members  of 
a  cabinet,  who  will  ordinarily  be  susceptible  to  the 
ideas  or  the  rewards  of  the  sovereign.  Not  ail  mo- 
narchs  are  disposed  to  wield  such  influence,  which  in 
thèse  days  is  Ukely  to  aim  at  realizing  popular  aspi- 
rations or  at  least  what  royalty  conceives  to  be  the 
country's  good. 


^)  Constitutional-History  of  England,  424, 
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The  cabinet  since  the  reign  of  William  III  has  been 
a  responsible  executive  body  depending  for  its  tenure 
upon  maintaining  a  majority  in  Parliament.  Its  con- 
trol  over  treaties  is  therefore  responsible  in  form,  and 
its  practice  regarding  the  negotiation  of  such  instru- 
ments has  been  more  and  more  careful.  As  an  illustra- 
tion of  the  practice  I  quote  the  words  of  a  lord  high 
chancellor  of  a  period  before  Parliament  was  firmly 
fixed  as  the  sovereign  power  in  the  state. 

Speaking  of  the  conclusion  of  the  treaty  of  Breda, 
the  Earl  of  Clarendon  said  in  his  trial  for  treason  : 

Every  dispatch  from  the  ambassadors  (was)  read  and  debated  at  the 
council  board  ;  and  when  such  dif f iculties  did  arise  that  the  ambassa- 
dors would  not  take  upon  them  to  make  any  conclusion .....  one  of 
themselves . . . .  gave  his  majesty  a  full  account,  before  the  council 

board,  of  ail  that  had  passed  in  the  treaty Every  particular  article 

was  at  large  debated  at  the  board,  which  took  up  many  days ....  To 
conclude,  after  a  long  debate  for  so  many  days  upon  every  particular, 
the  king  resolved,  with  the  concurrence  of  the  whole  board  (one  or  two 
persons  only  excepted)  to  consent  to  the  peace  *). 

Respecting  the  conduct  of  foreign  relations  in  gên- 
erai, and  particularly  in  determining  policy  and  the 
reaching  of  diplomatie  décisions,  the  crown  is  likely  to 
intervene.  Queen  Victoria  and,  in  his  lifetime,  the  Prin- 
ce Consort  took  a  keen  interest  in  extemal  relations, 
frequently  for  the  best.  In  1850  the  queen's  desires  in 
the  matter  were  definitely  stated  in  the  foUowing  note 
to  her  prime  minister,  Lord  John  Russell: 

The  Queen  requires,  first,  that  Lord  Palmerston  will  distinctly  state 
what  he  proposes  in  a  given  case,  in  order  that  the  Queen  may  know  as 
distinctly  to  what  she  is  giving  her  royal  sanction.  Secondly,  having 

*)  T.  B.  Howell,  A  G)mplete  Collection  of  State  Trials,  VI,  502 — 503. 
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once  given  her  sanction  to  a  measure,  that  it  be  not  arbitrarily  altered 
or  modified  by  the  minister.  Such  an  act  she  must  consider  as  failing 
in  sincerity  toward  the  Crown,  and  justly  to  be  visited  by  the  exer- 
cise of  her  constitutional  right  of  dismissing  that  minister.  She  expects 
to  be  kept  infonned  of  what  passes  between  him  and  the  foreign  mi- 
nisters  before  important  décisions  are  taken,  based  upon  that  inter- 
course ;  to  receive  the  foreign  dispatches  in  good  time  ;  and  to  hâve  the 
drafts  for  her  approval  sent  to  her  in  sufficient  time  to  make  herself 
acquainted  with  their  contents  before  they  must  be  sent  off  *). 

The  very  next  year  the  point  came  to  trial,  After  the 
coup  d'état  of  December  2, 185 1,  by  which  Louis  Napo- 
léon seized  the  reigns  oj^gpvemment  at  Paris,  the  Bri- 
tish  cabinet  decided-^rviiat  nothing  should  be  done  by 
her  ambassaor  at  Paris  which  could  wear  the  appear- 
ance  of  an  interférence  of  any  kind  in  the  internai 
affairs  of  France".  Lord  Palmerston,  the  foreign  secre- 
tary,  however,  expressed  to  M.  Walewski,  the  French 
ambassador,  his  "entire  approbation  of  the  act  of  the 
Président,  and  that  he  could  not  hâve  done  otherwise 
than  he  had  done".  Lord  John  Russell  asked  for  ex- 
planations. 

The  question  at  issue  was  whether  the  secretary  of 
State  was  entitled,  on  his  own  authority,  to  write  a 
dispatch  as  the  organ  of  the  Queen's  Government,  in 
which  his  colleagues  had  never  concurred,  and  to 
which  the  Queen  had  never  given  her  royal  sanction. 
It  was  decided  in  the  négative  by  requiring  Lord  Pal- 
merston to  give  up  the  seals  of  the  Foreign  Office  •). 

The  incident  reveals  the  solidarity  of  the  cabinet  as 
the  executive  of  the  govemment  in  the  name  of  the 

*)  Hansard's  Parliamentary  Debates,  Third  Séries,  Vol.  CXIX,  90. 
•)  Hansard's  Parliamentary  Debates,  Third  Séries,  Vol.  CXIX,  92-— 
103. 
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crown.  The  usual  practice  was  stated  by  Lord  John 
Russell:  "According  to  the  unîform  practice  of  the 
foreign  office,  the  dispatches  which  I  wrote  were  sub- 
mitted  to  him  (Lord  Palmerston)  as  prime  minister; 
frequently  he  would  write  the  whole  dispatch  over 
again,  and  I  was  always  ready  to  accepthis  draft*)". 
That  this  is  the  current  practice  is  shown  by  a  remark 
of  Sir  Edward  Grey  in  a  speech  at  North  Sunderland 
January  20,  1912: 

A  considérable  amount  of  f aul<i  ,  .  j?.  **  "  A?Qd  with  what  some 
people  think  is  and  what  theyca-^  my  '  ^'fhjolicy,  but  which,  of 
course,  ought  not  to  be  called  ^Xy  foreign  policy  because  it  is  quite 
impossible  for  any  individual  foreign  minister  to  carry  out  a  pohcy 
which  is  not  also,  in  its  main  Unes,  the  policy  of  the  cabinet  of  which 
he  is  a  member  *). 

ParHamentary  intervention  in  foreign  affairs  occurs 
on  the  occasion  of  the  foreign  office  vote  and  through 
interpellations,  which  during  Sir  Edward  Grey's  te- 
nure  of  office  hâve  been  answered  personnally  by  him 
two  days  a  week  and  at  other  times  by  an  underse- 
cretary.  The  foreign  office  vote  has  usually  not  resulted 
in  a  very  keen  or  statesmanlike  debate.  Sir  Edward 
Grey  speaking  in  Parliament  apparently  assigned  the 
reason  when  he  said  ')  : 

The  real  reason  for  lack  of  control,  whether  with  regard  to  foreign 
pohcy  or  gênerai  pohcy  or  any  great  impérial  matter,  is  the  congestion 
of  business  in  the  House  of  Gommons. 

....  As  long  £is  the  House  of  Gommons  remains  without  some  great 


1)  Hansard's  Parhamentary  Debates.  Third  Séries,  Vol,  CCVI,  1833 
Cf.  Vol.  GXIX,  105. 

•)  London  Times,  Weekly  Edition,  Jan.  26.  1912,  page  71. 
»)  Parliamentary  Debates,  Fifth  séries,  XXIV,  540. 
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measure  of  dévolution,  its  business  will  be  so  congested  that,  with  the 
best  will  in  the  world,  they  would  never  be  able  to  acquire  that  control 
cf  impérial  policy  which  it  can  only  acquire  by  fréquent  debates  on  im- 
portant subjects. 

It  may  be  mentioned  in  proof  that  in  the  period 
1801 — 10  foreign  relations  occupied  26.  75  per  cent 
of  the  Common  debates,  whereas  in  the  period  1881 — 
90  they  occupied  but  11.  75  per  cent  of  the  time  *). 
Clearly  any  reform  must  be  accomplished  by  Par- 
liament. 

Récent  criticism  has  harped  on  the  same  strings  and 
has  reverted  to  Henry  Richard's  motion  of  March  19, 
1886,  which  was  then  lost  by  four  votes  and  which 
read: 

That  in  the  opinion  of  this  House,  it  is  not  just  or  expédient  to  em- 
bark  in  war,  contract  engagements  involving  grave  responsibihties  for 
the  nation,  and  add  territories  to  the  Empire  without  the  knowledge 
and  consent  of  ParUament^). 

Of  this  motion  it  may  be  said  that  it  progresses  in  a 
circle.  No  cabinet  can  embark  in  war  without  a  vote  of 
funds  from  Parliament,  and  it  is  therefore  certain  that 
no  cabinet  will  fail  to  feel  full  responsibility  for  action 
tending  toward  war.  In  the  debate  on  the  motion  Mr. 
Gladstone  as  prime  minister  asserted: 

I  am  not  sure  that  any  instance  could  be  quoted  in  which  the  Queen 
has  engaged  in  war  in  any  technical  sensé  without  the  consent  of 
ParUament'). 

1)  Thomas  Alfred  Spalding,  FEDERATION  AND  EMPIRE.  79. 
(London:  H,  Henry  &  Co.  1896). 

«)  Hansard's  Parliamentary  Debates,  Third  Séries,  Vol.  CCCIII, 
1386 — 1421,  The  motion  was  lost  108  to  104. 

^)  Hansard's  Parliamentary  Debates,  Third  Séries,  Vol.  CCCIII  1404. 
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The  statement  is  probably  extravagant  in  the  un- 
qualified  terms  which  the  prime  minister  chose  to  use, 
but  to  one  sort  of  war,  a  kind  obsolète  in  thèse  days 
of  national  conflicts,  it  certainly  does  apply,  because 
Section  III  of  the  Act  of  Settleraent  adds  a  definite 
constitutional  restriction: 

That  in  case  the  Crown  and  Impérial  Dignity  of  this  Realm  shall 
hereafter  corne  to  any  Person  not  being  a  native  of  this  Kingdom  of 
Engeland,  this  Nation  be  not  obhged  to  engage  in  any  War  for  the  De- 
fence  of  any  Dominions  or  Territories  which  do  not  belong  to  the  Crown 
of  England  without  the  consent  of  ParUament  ^). 

As  to  contracting  engagements  without  the  knowled- 
ge  and  consent  of  Parliament,  there  is  no  Ughtheart- 
edness  conceming  them  as  is  commonly  charged. 
If  as  a  minister  of  the  crown,  he  should  forget  his 
responsibility,  the  chief  of  the  foreign  office  should 
tum  back  to  the  articles  of  inpeachment  in  1667 
against  Edward  Eari  of  Clarendon,  which  state  •)  : 

XVI.  That  he  hath  deluded  his  majesty  and  the  nation,  in  ail  foreign 
treaties  and  negotiations  relating  to  the  late  war. 

Lord  Derby,  then  Lord  Stanley  and  foreign  minister, 
speaking  in  1867  in  reply  to  a  complaint  that  Parlia- 
ment could  only  discuss  a  treaty  while  the  country  was 
pledged  by  its  obhgations,  said:  "Ail  I  can  say  is,  that 
is  the  constitution  under  which  we  live  ;  the  power  of 
making  treaties  is  vested  in  the  executive  upon  their 
responsibiUty.  If  I  may  judge  from  my  own  feeUngs,  so 

*)  12  and  13  Will,  III,  cap.  2,  1701. 

«)  T.  B.  Howell,  A  Complète  CoUection  of  State  Trials,  VI,  397. 
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far  from  trying  to  strain  that  responsibility,  a  mini- 
ster  will  always  désire  to  be  supported  by  the  know- 
ledge  that  the  opionion  of  the  House  is  in  his  favor  ^)". 
The  addition  of  territories  to  the  empire  •)  without 
the  knowledge  or  consent  of  Parliament  raises  an  ex- 
ceedingly  complicated  question  as  to  the  relations  of 
the  crown  and  the  numerous  types  of  nonsovereign 
portions  of  the  empire.  "As  a  gênerai  rule",  says  Sir 
Henry  Jenkyns»),  "the  British  dominions  cannot  be 
added  to  or  diminished  without  the  consent  of  the 

crown As  in  most  other  constitutional  questions, 

the  modem  tendency  is  to  consider  that  the  crown 
could  not  do  so  important  an  act  (as  surrendering  Brit- 
ish territory)  without  the  consent  of  Parliament  *), 
Where  an  impérial  (Parliamentary)  act  has  expressly 
defined  the  boundaries  of  a  colony  or  has  bestowed  a 
constitution  on  a  colony  within  certain  boundaries, 
territory  cannot  be  annexed  to  that  colony  so  as  to  be 

completely  fused  with  it without  statutory  autho- 

rity  ;  because  (a)  any  such  annexation  would  be  altering 
an  act  of  Parliament  ;  and  (b)  colonial  législation  can- 
not operate  beyond  the  colony,  and  therefore  cannot 
extend  to  the  new  territory  until  it  is  by  some  means 
made  part  of  the  colony.  But  the  king,  unless  restrain- 

1)  Hansard's  ParUamentary  Debates,  Third  Séries,  Vol.  CLXXXVII 
1916. 

*)  The  question  of  foreign  office  altération  of  the  territory  of  the 
British  Isles  proper  has  never  arisen. 

^)  British  Rule  and  Jurisdiction  Beyond  the  Seas,  2 — 4. 

*)  Sir  Henry,  who  as  ParUamentary  counsel  from  1869  to  1899  was 
the  officiai  draftsman  of  législation,  hère  cites  the  debates  on  the  ces- 
sion of  Heligoland  and  the  Anglo-German  Agreement  Act,  1890  (53 
&  54  Vict.  c.  20)  as  a  précèdent. 

III  22 
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ed  by  an  impérial  act,  can  give  to  any  such  colony . . . 
the  administration  and  govemment  of  any  territory . . . 
The  same  law  appears  to  apply  where  the  boundaries 

of  a  colony  are  altered  by  diminution Irre- 

gular  annexations  hâve  been  validated  by  ParUa- 
ment  ^).  In  1895  a  gênerai  act  (58  &  59  Vict.  c.  34)  was 
passed  enabling  the  crown,  by  order  in  council  or 
letters  patent,  to  alter  the  boundaries  of  any  colony, 
but  this  power  was  limited  in  the  case  of  the  selfgov- 
eming  colonies  by  requiring  the  consent  of  the  colo- 
ny". It  is  therefore  true  that  the  foreign  office,  in  ne- 
gotiating  altérations  of  territory,  acts  usually  on  the 
initiative  and  as  the  agent  of  the  nonsovereign  entity 
concemed. 

"This  is  a  power",  said  Mr.  Gladstone*',  which,  in 

the  abstract,  is  greater  than  it  is  in  practice The 

difficulty  arises  in  conséquence  of  the  political  con- 
sidérations which  hâve  grown,  not  out  of  the  mère  act 

of  annexation but  on  account  of  the  ^berty  which 

has  been  assumed  by  the  executive  goveAment  in  po- 
litical and  warlike  proceedings  antécédent  to  the  an- 
nexation •)". 

It  can  be  seen  from  what  has  been  said  that  Great 
Britain,  while  possessing  ostensibly  an  executive  form 
of  the  conduct  of  foreign  relations,  in  reality  has  a  form 
of  such  conduct  that  is  responsible  indirectly  but  ac- 
tually  to  the  législative  body.  The  difficulty  encoun- 

*)  See  Jenkyns'  note  for  citations  of  acts  respecting  New  South  Wa- 
les,  Victoria  and  Canada. 

*)  Hansard's  Parliamentary  Debates,  Third  Séries,  Vol.  CCCIII, 
1402. 
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tered  in  examining  the  British  method  of  govemment 
lies  in  the  fact  that  it  has  grown  from  practical  con- 
ditions and  has  never  been  made  as  a  whole  to  con- 
form  to  political  scientific  theory  of  any  kind.  Thepro- 
cess  is  seen  for  our  purpose  in  the  development  of  the 
cabinet,  now  in  practice  depending  as  respects  tenure 
upon  a  parUamentary  majority,  from  the  privy  coun- 
cil,  which  was  and  in  theory  still  is  a  body  of  executive 
councillors  chosen  at  will  by  the  crown. 

At  présent  no  policy  of  far-reaching  conséquence  is 
likely  to  be  adopted  without  the  knowledge  and  im- 
pUed  consent  of  the  House  of  Gommons.  Responding  to 
Président  Taft's  proposai  of  unUmited  arbitration,  Sir 
Edward  Grey  in  a  speech  before  the  House  on  March 
13,  1911,  said: 

When  agreement  of  that  kind,  so  sweeping  as  it  is,  is  proposed  to  us, 
we  shall  be  delighted  to  hâve  such  a  proposai.  But  I  should  feel  it  was 
something  so  momentous  and  far-reaching  in  its  possible  conséquence 
that  it  would  require,  not  only  the  signature  of  both  governments, 
but  the  dehberate  and  decided  sanction  of  ParUament,  and  that,  I  be- 
Ueve,  would  be  obtained. 

The  treaty  project  when  prepared  was  laid  before 
ParUament,  but  it  was  not  in  terms  a  proposai  for  un- 
limited  arbitration.  It  was  a  combination  of  technical 
devices  for  the  pacifie  settlement  of  ail  disputes.  That 
Parliament  accepted  the  proposai  in  principle  need 
not  be  doubted  in  view  of  the  numerous  questions  and 
speeches  conceming  it,  though  no  vote  was  taken.  The 
question  of  ratification  never  arose  because,  owing  to 
restrictions  put  upon  the  treaty  text  by  the  United 
States  Senate,  the  Président  did  not  push  his  policy 
to  completion. 
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The  déclaration  of  war  in  1914  was  another  instance 
of  a  similar  character.  Statements  by  both  the  secre- 
tary  of  state  for  foreign  affairs  and  the  prime  minister 
were  made  to  ParUament  before  the  act,  and  thèse 
were  notably  accurate,  as  a  textual  comparison  with 
the  entire  set  of  diplomatie  documents  pubhshed  sub- 
sequently  will  indicate.  Sir  Edward  Grey  closed  by 

saying  :  " If ... .  we  are  f  orced to  take  our 

stand  upon  those  issues,  then  I  believe,  when  the  coun- 
try  realizes  what  is  at  stake,  what  the  real  issues  are, 

we  shall  be  supported  throughout,  not  only  by  the 

House  of  Gommons,  but  by  the  détermination,  the 
resolution,  the  courage  and  the  endurance  of  the  whole 
country".  No  opposition  was  voiced.  The  leader  of  the 
party  out  of  power,  Bonar  Law,  assured  the  govem- 
ment  that  "they  can  rely  on  the  unhesitating  support 
of  the  opposition".  The  Irish  leader  reiterated  the 
same  sentiment.  Many  speakers  voiced  hopes  that  the 
govemment  would  not  push  toward  war  and  find  a 
way  to  maintain  peace,  but  thèse  members  ail  seemed 
to  agrée  with  one  of  their  number,  Ramsay  Macdonald, 
who  referred  to  "a  House  which  in  a  great  majority  is 
with  him  (Sir  Edward  Grey)".  And  the  essence  of  par- 
liamentary  govemment  is  that  a  majority  takes  dé- 
cisions and  gives  mandates.  The  next  day  (August  4), 
the  prime  minister  announced  the  circumstances  and 
the  fact  of  the  ultimatum,  again  without  opposition  *). 
It  is  interesting  to  recall  that  the  prime  minister  had 

^)  Parliamentary  Debates,  Fifth  Séries,  Vol.  LXy.  The  discussion 
on  August  3  is  in  columns  1827 — 1853;  on  August  4,  1925 — 7;  on  Au- 
gust 5,  1963 — 4. 
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forecasted  such  an  attitude.  On  March  24,  1913,  in 
reply  to  questions  by  Sir  William  Byles  and  Joseph 
King  in  Parliament,  Mr.  Asquith  said:  "There  are  no 
unpublished  agreements  which  will  restrict  or  hamper 
the  freedom  of  the  Government  or  of  Parliament  to 
décide  whether  or  not  Great  Britain  should  partici- 
pate  in  a  war.  The  use  that  would  be  made  of  the 
naval  and  military  forces  if  the  Government  and  Par- 
liament decided  to  take  part  in  a  war  is,  for  obvions 
reasons,  not  a  matter  about  which  public  statements 
can  be  made  beforehand  ')". 

Evidence  to  the  same  gênerai  purport  as  that  hère 
adduced  might  be  cited  ad  libitum.  The  fact  is  that  Great 
Britain  has  a  govemment  which  as  to  its  forms  cen- 
ters  about  the  crown,  but  as  to  ail  its  practice  centers 
about  the  House  of  Gommons.  "Whoever  should  to- 
day  study  légal  texts  only",  says  James  Bryce  •), 
"might  conclude  that  the  crown  and  the  House  of 
Lords  are  just  as  important  members  of  the  com- 
posite sovereign  as  is  the  House  of  Gommons."  It 
is  fair  to  conclude  that,  by  the  ordinary  processes  of 
législation,  the  House  of  Gommons  can  at  présent 
make  any  changes  in  the  conduct  of  foreign  relations 
that  it  desires. 

c.  The  American  type  of  handUng  foreign  relations 
may  be  illustrated  by  the  practice  of  the  United  States, 
which  at  least  has  been  the  inspiration  of  the  tjrpe 


^)  Parliamentary  Debates,  Fifth  Séries,  Vol.  L,  13 17;  cf.  Mr.  Glad- 
stone's  statement  in  1886,  above.  The  ..premiers  word's  above,  it 
will  be  noted,  do  not  refer  to  „understandings". 

2)  Studies  in  History  and  Jurisprudence,  553. 
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throughout  the  majority  of  the  states  of  the  world.  It  is 
that  type  which  fundamentally  makes  the  législative 
branch  of  the  government  part  of  the  treaty-making 
power  and  recognizes  a  right  on  its  part  to  be  informed 
and  even  to  direct  action  on  foreign  relations. 

So  far  as  I  am  aware,  this  type  first  came  into  use  in 
the  United  States,  where  it  was  an  outgrowth  of  con- 
ditions rather  than  a  definitely  thought-out  plan. 
When  the  Déclaration  of  Independence  of  July  4, 
1776,  canceled  the  control  of  Enghsh  officiais  in  the 
British  colonies  they  were  confronted  by  the  problem 
of  setting  up  a  government  to  fight  the  war  that  was 
already  upon  them.  The  immédiate  thing  was  to  co- 
operate  in  war,  and  the  Continental  Congress  resulted. 
It  began  work  under  almost  the  same  conditions, 
that  a  modem  diplomatie  conférence  would  sit  if  its 
members  had  a  right  to  vote  always  with  représenta- 
tive authority.  It  was  both  the  executive  and  légis- 
lative power  in  the  state.  The  Continental  Congress, 
as  the  only  body  with  power,  soon  found  it  neces- 
sary  to  handle  foreign  affairs,  for  the  American  Révo- 
lution, like  ail  wars,  was  won  quite  as  much  by  diplo- 
macy  as  by  the  sword. 

The  Continental  Congress  met  at  Philadelphia  on 
September  5, 1774,  adopting  soon  after  a  loyal  address 
to  the  King  of  England  asking  him  to  recall  oppressive 
measures.  This  address  was  sent  to  certain  "friends  of 
American  Uberty"  in  England  who  were  instructed  to 
act  for  the  "United  Colonies".  Three  out  of  the  seven 
addressed  did  so,  and  thus  the  first  diplomatie  act  of 
the  democracy  was  one  initiated  by  législative  repre- 
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sentatives.  The  effort  failed  and  events  headed  toward 
rébellion.  On  November  29,  1775,  a  Committee  of  Se- 
cret G)rrespondence  was  appointed  by  Congress  "for 
the  sole  purpose  of  corresponding  with  our  friends  in 
Great  Britain,  Ireland  and  other  parts  of  the  world, 
and  that  they  lay  their  correspondence  before  Con- 
gress when  direct ed*'  ').  Benjamin  Franklin  was  its 
chairman.  After  the  Déclaration  of  Independence  its 
secret  character  was  less  necessary  and  on  April  17, 
1777,  it  was  succeeded  by  the  Committee  for  Foreign 
Affairs,  created  by  the  Congress.  The  Articles  of  Con- 
fédération adopted  in  November,  1777,  continued  the 
arrangement,  which  proved  unsatisfactory.  A  plan 
for  a  department  of  foreign  affairs  was  reported  to  the 
Congress  in  January,  1781,  and  on  August  10,  1781, 
such  a  department  was  organized  without  the  right 
of  taking  independent  action.  Robert  R.  Livingston, 
the  first  head  of  the  department,  was  not  an  executive 
officer,  but  rather  a  clerk  for  Congress.  He  was  not 
entrusted  with  the  initiation  of  diplomatie  matters, 
did  not  send  papers  of  importance  before  submitting 
them  to  Congress,  submitted  to  it  ail  correspondence 
from  abroad,  and  simply  executed  resolutions  of  the 
Congress  directing  the  foreign  policy.  The  Congress 
even  held  fréquent  interviews  with  the  minister  of 
France  and  more  or  less  committed  the  Confédéra- 
tion. 
The  System  was  apparently  a  législative,  but  really 


*)  Francis  Wharton,  Revolutionary  Diplomatie  Correspondence  of 
the  United  States,  II,  6i. 
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an  executive  control  of  foreign  relations  ^).  It  is  there- 
fore  significant  that  it  failed.  It  was  never  perfect, 
for  the  mission  in  France  was  invested  with  almost 
unlimited  power  by  the  Congress*).  In  fact,  it  might 
be  said  that  the  Congress  as  a  législature  made  of  its 
executive  secretary  for  foreign  affairs  a  mère  clerk 
and  placed  few  Umits  on  the  power  of  its  diplomatie 
officers»).  There  was  throughout  the  period  a  rivalry 
of  ideas  between  those  who  held  for  observance  of  the 
rules  of  international  law  and  those  who  desired  to 
disregard  them.  Yet  „no  matter  how  much  Congress 
might  arrogate  to  itself  suprême  power,  executive 
authority  grew  up  as  co-ordinate  with  législative.  The 
first  form  in  which  this  executive  authority  asserted 
itself  was  in  that  of  our  légation  at  Paris"  *). 

"Nor  did  this  growth  of  executive  co-ordinateness 
exhibit  itself  exclusively  in  foreign  relations.  It  was 
so  in  finance,  over  which,  after  the  incapacity  of 
committees  for  financial  work  had  been  demonstrated 
by  many  disasters,  Morris  was  granted  a  control  which 
each  day  became  more  and  more  closely  assimilated  to 
that  exercised  by  the  executive  department  of  the 
govemment  at  the  présent  day.  It  was  so  in  military 
affairs,  in  which  Washington  gradually  assumed  the 

*)  Similax  organization  has  frequently  appeared  when  a  nasœnt 
State  has  developed  only  its  sovereign  assembly. 

•)  See  additional  instructions  to  Benjamin  Franklin,  Silas  Deane 
and  Arthur  Lee,  commissioners  from  the  United  States  of  America  to 
the  king  of  France,  Revolutionary  Diplomatie  Correspondence,  II,  172. 

')  On  the  whole  subject  of  govemment  of  foreign  affairs  by  commit- 
tees of  Congress  see  Wharton,  Revolutionary  Diplomatie  Correspon- 
dence, Introduction,  secs.  15,  103,  104,  180,  209. 

*)  Wharton,  op.  cit.  I,  251. 
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position  which  the  executive  now  exercises  in  such 
affairs.  Thus  it  was  that  even  Congress  itself,  which 
had  at  first  been  the  sole  organ  of  govemment,  accep- 
tée, under  force  of  circumstances,  the  establishment, 
in  response  to  Washington's  appeal  of  January  29, 
1781,  of  executives  or  ministers  in  the  departments 
of  finances,  war,  the  marine,  and  foreign  affairs.  The 
Constitution  of  the  United  States  did  not  make  this 
distribution  of  power.  It  would  be  more  proper  to  say 
this  distribution  of  power  made  the  Constitution  of 
the  United  States"  '). 

The  Constitution  which  inaugurated  a  fédéral  System 
took  form  under  the  influence  of  this  preceding  prac- 
tice  and  of  the  philosophical  arguments  for  the  sépa- 
ration of  powers  of  Montesquieu  and  Blackstone. 
Législative  intervention  in  the  conclusion  of  treaties 
resulted  from  the  detailed  character  of  the  govem- 
ment, that  is,  its  fédéral  character.  By  Art.  6  of  the 
Articles  of  Confédération  of  July  9, 1778,  the  states 
had  been  by  implication  prohibited  from  conducting 
foreign  relations  "with  any  king,  prince  or  state"  or 
between  themselves  without  the  consent  of  the  Con- 
gress, while  by  Art.  9,  paragraph  i,  foreign  relations 
were  placed  within  the  sole  and  exclusive  right 
of  Congress,  subject  to  the  assent  of  nine  of  the 
13  states.  The  fundamental  problem  was  to  combine 
a  number  of  sovereign  states  into  a  workable  System, 
and  to  accomplish  this  resuit  in  the  face  of  a  pronoun- 
ced  particularism  in  the  states.  The  tenth  amend- 


*)  Wharton,  op.  cit.,  I,  662 — 3. 
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ment,  declared  in  force  December  15,  1791,  states  the 
principle  which  presided  over  the  birth  of  the  Consti- 
tution :  "The  powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  to  it  by  the  states, 
are  reserved  to  the  states  respectively,  or  to  the 
people".  No  considération  seems  to  hâve  been  given  to 
foreign  relations  other  than  treaties  in  the  fédéral  con- 
vention. Pinckney's  plan  contemplated  that  "the  Se- 
nate  shall  hâve  the  sole  and  exclusive  power  to  déclare 
war  and  to  make  treaties  and  to  appoint  ambassadors 
and  other  ministers  to  foreign  nations,  and  judges  of 
the  Suprême  Court  ^)."  Hamilton's,  on  the  other  hand, 
provided: 

Art.  III.  8.  The  Senate  shall  exclusively  possess  the  power  of  de- 
elaring  war.  No  Treaty  shall  be  made  without  their  advice  and  con- 
sent  *) 

In  an  earlier  draft  was  this  provision: 

The  authorities  and  functions  of  the  Executive  to  be  as  follows ..... 
to  hâve  with  the  advice  and  approbation  of  the  Senate,  the  power  of 
making  aU  treaties  •). 

Thèse  ideas  were  embodied  into  Art.  II,  sec.  2, 
second  paragraph,  of  the  Constitution,  which  reads: 
"He  (the  Président)  shall  hâve  power,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  make  treaties, 
provided  two-thirds  of  the  Senators  présent  concur; 
and  he  shall  nominate  and,  by  and  with  the  advice 


')  Farrand,  Records  of  the  Fédéral  Convention,  III,  599. 
•)  Farrand,  op.  cit.,  III,  622. 
•)  Farrand,  op.  cit.,  I,  292. 
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and  consent  of  the  Senate,  shall  appoint  ambassadors, 
other  public  ministers  and  consuls." 

No  other  référence  to  the  conduct  of  foreign  rela- 
tions is  to  be  found  in  the  Constitution.  An  act  of 
July  27,  1789,  created  a  Department  of  Foreign  Af- 
fairs,  which  was  renamed  the  Department  of  State  by 
act  of  September  15,  1789.  Its  functions  were  and  are 
correspondence  with  and  instructions  to  diplomatie 
and  consular  agents  abroad  and  negotiations  with  the 
agents  of  foreign  nations  in  the  United  States,  "or  to 
such  other  matters  respecting  foreign  affairs  as  the 
Président  of  the  United  States  shall  assign  to  the  said 
department"  ^). 

The  American  t5^e  of  the  conduct  of  foreign  rela- 
tions, therefore,  centers  the  business  in  the  executive, 
with  the  exception  of  ail  treaties.  The  explanation  is 
that  treaties  are,  by  the  Constitution,  laws  and  that 
the  state  itself  is  a  fédération.  The  Président  and 
two-thirds  of  the  senators  présent,  therefore,  exercise 
a  législative  power  in  pstôsing  a  treaty  to  be  the  law 
of  the  land,  while  the  senate  alone  is  selected  to 
perform  this  function  because  they  thus  make  treaties 

*)  The  law  shows  internai  évidence  of  being  largely  based  on  a  per- 
sistent project  in  the  constitutional  convention  to  provide  for  a 
cabinet  in  the  fundamental  document.  The  project  as  given  in  the  jour- 
nal of  August  20,  1787,  reads: 

„To  assist  the  Président  in  conducting  the  PubUc  affairs  there  shall 
be  a  Council  of  State  composed  of  the  following  Officers: 

,,4.  The  Secretary  of  foreign  affairs  who  shall  be  appointed  by  the 
Président  during  pleasure  —  It  shall  be  his  duty  to  correspond  with  ail 
foreign  Ministers,  prépare  plans  of  Treaties,  and  consider  such  as  may 
be  transmitted  from  abroad  —  and  generally  to  attend  to  the  Interests 
of  the  United  States,  in  their  connections  with  foreign  Powers."  (Far" 
rand,  op.  cits.,  II,  335—6). 
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binding  upon  the  several  states,  whose  représentatives 
are  their  two  senators  each.  A  suspicion  that  the  execu- 
tive might  be  capable  of  acquiring  undue  power  lay 
behind  the  division  of  the  treaty-making  power  i).  It 
is  somewhat  remarkable  that  the  suspicion  did  not  ex- 
tend  to  the  élaboration  of  foreign  policy,  but  calling 
for  papers,  power  of  impeachment  and  réservation  to 
Congress  of  the  rights  to  déclare  war  seemed,  and  were, 
safeguards  in  that  respect. 

The  American  System,  owing  to  the  success  of  the 
United  States,  has  been  widely  copied.  It  is  logical  on- 
ly  in  a  fédéral  state  and  therefore  only  in  Switzerland, 
Mexico,  Venezuela,  Colombia,  Brazil  and  Argentina. 
Elsewhere  its  adoption  has  been  due  either  to  imitation 
or  to  the  developing  idea  of  législative  as  the  sole  dé- 
mocratie control.  In  Latin  America,  and  necessarily 
in  the  case  of  unicameral  législatures,  approval  of 
treaties  is  usually  by  the  Congress  as  a  whole. 

This  American  type  of  the  conduct  of  foreign  re- 
lations opérâtes  with  no  more  perfection  than  the 
others,  but  it  has  several  distinctive  features  not 
présent  in  the  others.  For  instance,  it  abohshes  secret 
treaties»)  ;  but  it  encourages  hair-spUtting  on  the  tech- 
nical  définition  of  a  treaty  within  the  meaning  of  the 
constitution,  and  results  in  executive  engagements 
through  exchanges  of  notes  and  other  subterfuges. 

*)  The  attitude  of  the  constitutional  convention  toward  the  execu- 
tive is  illustrated  by  the  définition  of  Mr.  Wilson  (Farrand,  op.  cit. 
I,  70)  :  „An  executive  ought  to  possess  the  powers  of  secrecy,  vigor  and 
dispatch  —  and  to  be  so  constituted  as  to  be  responsible." 

*)  True  only  if  the  executive  and  législative  departments  do  not 
themselves  agrée  to  préserve  secrecy. 
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States  possessing  it  publish  their  annual  diplomatie 
correspondence  as  a  whole,  barring  those  parts  affec- 
ting  or  reflecting  on  the  interests  of  third  states  not  par- 
ties to  the  negotiations.  In  the  législative  department 
of  the  govemment  there  is  usually  a  restricted  com- 
mittee  the  members  of  which  are  more  fuUy  informed 
than  their  colleagues;  and  the  législative  department 
as  a  whole  comes  to  dépend  on  their  judgment,  voting 
their  recommendations  as  a  rule.  The  function  of  the 
législature  tend  to  become  perfunctory  and  the  atti- 
tude of  the  committee  tends  to  coincide  with  that  of 
the  executive. 

Secrecy  in  Foreign  Relations.  Perhaps  the  majority 
of  the  criticism  connected  with  the  conduct  of  foreign 
relations  aims  at  what  is  inaptly  called  "secret  diplo- 
macy".  The  exact  limits  of  the  phrase  seem  nowhere 
to  be  defined,  and  the  critics  collectively  make  so  ma- 
ny  concessions  in  favor  of  secrecy  that  not  much  but 
an  ill-natured  indictment  remains  when  the  charges 
are  completed.  The  bulk  of  the  discussion  has  not  re- 
cognized  that  any  legally  constituted  authority  in  a  sta- 
te,  by  the  very  fact  of  such  légal  estabhshment,  performs 
pubUc  functions  responsibly,  so  that  a  certain  burden^ 
of  proof  exists  in  its  favor  and  against  those  who  charge 
misuse  of  power.  To  picture  conductors  of  foreign  rela- 
tions as  mère  intriguants,  triflers  with  the  fate  of  the 
State,  gamblers  with  national  destiny  is  to  misjudge 
profoundly  the  real  incentives  to  action  and  to  deny  to 
a  body  of  men  more  than  ordinarily  désirons  of  honor 
by  their  fellows  the  instinct  for  being  well-regarded. 

The  truth  is  that  the  conductors  of  foreign  relations 
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exhibit  an  almost  uncanny  prescience  in  judging  e vents 
and  acting  as  the  agents  of  the  state.  The  instances  in 
which  they  hâve  been  repudiated  by  the  people  they 
represent  are  few.  Of  course,  I  do  not  claim  that  such 
success  in  interprétation  gives  a  moral  bill  of  health. 
The  normal  attitude  that  a  public  man  takes  is  that 
of  satisfying  the  majority  even  though  the  minority 
may  be  more  right.  The  conductor  of  foreign  affairs 
is  trebly  bound  :  (i)  he  must  anticipate  what  the 
bulk  of  his  countrymen  will  expect  in  a  given  case  ;  (2) 
he  must  frequently  obey  the  teachings  of  expérience 
in  the  face  of  pubHc  opinion;  and  (3)  he  must  seek  to 
satisfy  both  thèse  demands  when  encountering  a  si- 
milar  résultant  of  forces  to  which  his  antagonist  pays 
heed.  The  accommodation  of  thèse  conditions  is  in  ad- 
dition to  any  problems  arising  from  the  difficulties 
inhérent  the  question  at  issue,  which  are  very  likely 
to  be  large. 

The  outstanding  fault  in  the  whole  conduct  of  for- 
eign relations  is  that  the  diplomatie  agent  is  an  advo- 
cate.  When  Sir  Thomas  Wotton  made  the  famous  pun 
about  an  ambassador  being  a  man  sent  "to  lie  abroad 
for  his  country",  he  stated  two  facts  then  true.  For 
then  an  envoy  usually  tried  prévarication  as  the  shor- 
test  road  to  a  resuit,  though  lying  has  now  gone  out 
of  fashion  in  foreign  offices.  The  other  fact  remains 
true  :  an  envoy  is  abroad  for  his  country ,  and  his  prin- 
cipals  at  home  are  also  "for  the  country."  Both  are 
expected  to  win  victories.  Though  national  politics 
may  step  at  the  water's  edge,  the  diplomat  is  never- 
theless  expected  to  come  home  with  his  shield  or  on  it. 
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It  is  only  recently  —  within  half  a  century  —  that 
there  has  been  any  gênerai  conception  of  a  policy  of 
faimess  as  something  inuring  to  the  good  of  the  state 
in  the  long  nin  ;  and  that  conception  has  neither  been 
widely  enough  operative  nor  consistentlyenoughfoUow- 
ed  to  alter  the  dominant  idea  of  the  diplomat  as  an 
advocate. 

As  a  conséquence  a  certain  amount  of  secrecy  be- 
comes  of  importance  in  negotiations,  and  more  or  less 
normal.  A  national  public  becomes  a  lever,  useful  for 
prjdng  an  opponent  away  from  his  stubbom  résistance 
to  the  national  désire.  In  studying  the  negotiations 
following  the  Agadir  incident  I  acquired  a  clear  idea 
of  the  opération  of  this  method  because  a  fuU  file  of 
newspaper  dispatches  and  communiqué's  was  availa- 
ble  for  comparison  with  the  officiai  dispatches.  The 
negotiations  were  conducted  in  secrecy,  except  for 
cause.  The  German  Foreign  Office  frequently  issued 
ballons  d'essai  the  ideas  of  which,  being  supported  by 
the  press,  were  then  pushed  by  the  negotiator  as  so- 
mething that  the  people  demanded  ^).  The  French  at 
Paris  did  the  same  thing. 

There  are  excellent  reasons  for  secrecy  in  the  course 
of  negotiations.  Sir  Edward  Grey  discussed  the  point  in 
the  British  ParUament  in  1912.  He  said: 

There  is  a  great  deal  in  foreign  affairs  which  cannot  be  disclosed. 
Secrecy  there  must  be  up  to  a  certain  point,  because  in  foreign  affairs 
we  are  dealing  with  the  relations  with  other  countries,  with  secrets 
which  do  net  belong  to  us  specially,  but  which  we  are  sharing  with 


*)  Ministère  des  affaires  étrangères.  Documents  diplomatiques.  1912. 
Affaires  du  Maroc  VI.  1910 — 1912.  Pages  421,  433,  441,  477. 
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some  one  or  more  foreign  powers ....  Very  often  at  an  early  stage  of  ne- 
gotiations  to  make  a  prématuré  disclosure  would  resuit  in  the  other 
power  desiring  to  break  off  the  negotiations  altogether  ^). 

But  this  is  not  the  only  reason  for  secrecy  in  negoti- 
ations. A  negotiator  is  charged  with  securing  a  resuit, 
invariably  of  a  complicated  character,  as  even  a  curso- 
ry  reading  of  diplomatie  correspondence  or  of  the  trea- 
ty  texts  resulting  will  show.  The  great  bulk  of  subjects 
dealt  with  is  of  a  purely  technical  nature  and  interests 
the  public  about  as  much  as  the  technique  of  actuarial 
methods  would  interest  the  insured  individuals.  Two 
reasons,  then,  become  apparent  for  secret  negotiation 
—  the  disturbance  to  smoothness  of  progress  in  the 
task  and  lack  of  pubUc  concem. 

The  legitimacy  of  guarding  the  progress  of  negotia- 
tion from  disturbance  arises  f rom  the  fact  that  the  exe- 
cutive negotiator  as  an  authorized  agent  is  sailing  an 
uncharted  sea.  The  mère  circumstance  that  a  matter 
requires  negotiation  indicates  that  it  involves  con- 
ditions other  than  law,  the  definite  processes  of  which 
never  should  be  secret.  In  a  famous  state  document 
EUhu  Root  referred  to  negotiators  as  "effecting  settle- 
ments  of  the  questions  brought  before  them  in  accor- 
dance  with  the  traditions  and  usages  and  subject  to 
ail  the  considérations  and  influences  which  affect  di- 
plomatie agents*)."  To  make  generally  pubUc  the 
vicissitudes  of  intermediate  stages  of  a  negotiation 
conditioned  on  such  varions  and  varying  circumstan- 

*)  Parliamentary  Debates,  fifth  séries.  Vol.  XXIV,  540 — 541. 
*)  Instructions  to  delegates  to  Second  Hague  Conférence,  Foreign 
Relations  of  the  United  States,  1907,  1135. 


353  DENYS  P.  MYERS. 

ces  is  sheer  impossibility.  The  resuit  could  only  be 
confusion,  and  the  expert  would  be  only  less  confused 
than  the  amateur.  Very  few  take  the  trouble  to  exa- 
mine the  records  when  they  hâve  become  historical 
and  are  officially  arranged  with  the  apparatus  of  réfé- 
rence. Any  one  who  does  take  that  trouble  and  is  wil- 
ling  to  keep  in  mind  that  both  sides  hâve  rights  to 
guard  and  national  points  of  view  to  further  is  as  Ukely 
to  respect  the  abihty  shown  as  to  criticize  the  détails  of 
the  task.  And  if  one  will  compare  such  a  complète  re- 
cord with  contemporary  press  accounts,  he  will  clearly 
realize  how  much  out  of  perspective  the  latter  are  ;  not 
from  dishonesty  but  simply  the  from  incompleteness 
of  the  record. 

The  public  lacks  interest  in  the  détails  of  negotia- 
tions,  which  are  necessarily  of  a  technical  character. 
The  extent  to  which  activities  afoot  in  the  foreign  offi- 
ces are  reported  in  the  press  indicates  even  now  —  and 
the  circumstance  will  increase  —  that  the  public  is 
kept  aware  of  the  trend  of  events.  The  public  does  not 
care  for  more.  It  would  serve  no  good  purpose  if  they 
did  and  the  désire  was  satisfied.  Negotiations  are  dé- 
licate affairs,  involving  some  interprétation  of  poUcy 
and  invariably  affecting  national  prédilections.  One 
must  présume  from  the  nature  of  ail  govemments 
that  the  executive  negotiator  possesses  a  mandate  to 
act  in  behalf  of  the  state  and  is  sufficiently  human  to 
seek  honor  and  success  rather  than  dishonor  and 
failure.  The  strongest  presumption  therefore  exists 
that  the  negotiator  conducts  his  technical  business  in 
good  faith  and  seeks  to  meet  not  only  the  wishes  of 

m  23 
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the  political  majority  on  which  his  tenure  of  office  dé- 
pends, but  also  tries  to  advance  his  country.  Not  to 
crédit  him  with  patriotism  implies  something  like 
treason. 

Turning  to  another  phase  of  the  subject,  différent 
conditions  maintain  respecting  the  historical  publica- 
tion of  the  documents  of  negotiation.  By  "historical" 
I  mean  to  indicate  publication  after  the  fact.  This  may 
be  done  immediately  after  a  negotiation  is  completed, 
at  stated  times,  or  long  after  the  negotiations.  Two 
methods  are  practiced. 

The  American  method  since  1861  has  been  based 
on  the  annual  publication  of  a  book  now  entitled  "Pa- 
pers  relating  to  the  Foreign  Relations  of  the  United 
States,  with  the  Annual  Message  of  the  Président 
transmitted  to  Congress. .  ."In  this  book  is  printed  the 
bulk  of  the  diplomatie  correspondence  of  the  year  with 
which  it  deals,  arranged  by  countries  and  under  them  by 
subjects.  It  is  carefuUy  edited  and,  though  not  ail  do- 
cuments are  published,  the  impression  made  by  them 
is  honest  and  straightforward.  Omitted  from  the  book 
are  :  Domestic  letters,  by  which  term  is  understood  cor- 
respondence originating  within  the  state  ;  large  amount 
of  correspondence  relating  to  claims;  a  considérable 
amount  of  correspondence  of  an  incidental  or  unim- 
portant  relation  to  the  subject  handled;  and  ail  corres- 
pondence with  any  state  which  refers  to  a  third  state's 
actions  or  poUcy  in  anything  approaching  a  critical 
manner.  The  published  columns  average  about  1000 
octavo  pages  of  500  words  each. 

In  addition,  the  American  method  comprises  many 
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documents  presented  to  Congress  in  response  to  reso- 
lutions calling  for  papers  by  either  the  House  of  Re- 
présentatives or  the  Senate,  chiefly  the  latter.  To  the 
Senate  many  papers  are  transmitted  as  "Executive 
Documents",  emanating  from  the  Président  and  re- 
lating  to  business  which  constitutionally  concerns  the 
Senate.  Other  papers  when  called  for  are  the  subject  of 
a  resolution  specifying  what  is  desired,  "if  not  incom- 
patible with  the  public  interest."  House  and  Senate 
Documents  are  reported  in  the  Congressional  Record 
and  are  obtainable  on  request.  Executive  Documents 
are  obtainable  only  after  the  injunction  of  secrecy  is 
removed.  For  about  ten  years  a  tendency  has  been 
évident  to  withhold  diplomatie  correspondence  from 
the  public.  The  interval  in  publishing  the  volume 
of  «Foreign  Relations"  extended  to  five  years  after 
its  date  year,  and  is  now  longer  than  that.  Congress 
is  frequently  refused  correspondence  called  for,  nota- 
bly  respecting  Mexico.  During  the  European  war,  the 
Department  of  State  has  officially  issued  white  books 
on  phases  of  foreign  relations  connected  with  the 
conflict.  Thèse  hâve  a  small  and  technical  circulation, 
like  ail  such  publications.  But  the  newspapers  hâve 
been  fumished  with  the  text  of  some  important  or 
opinion-making  documents,  and  thèse,  being  avail- 
able  to  every  one  and  generally  read,  hâve  caused 
the  convictions  of  the  people  to  become  definite.  As 
such  isolated  documents  do  not  give  a  fair  impres- 
sion of  the  whole  subject  with  which  they  deal,  they 
can  scarcely  be  expected  to  invoke  a  public's  instruc- 
ted  judgment. 
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A  third  feature  of  the  American  method  is  a 
récent  tendency  to  obviate  such  secrecy  as  exists. 
Ordinarily  the  Senate  advises  and  consents  to  treaties 
in  secret  executive  session,  but  in  1912  the  Taft  arbi- 
tration  treaties  and  in  1916  the  canal  treaty  with  Ni- 
caragua were  debated  in  open  session  ').  Thèse  treaties 
and  others  hâve  recently  been  pubUshed  while  action 
was  pending.  During  the  European  war  it  has  been  a 
gênerai  practice  of  the  govemment  to  give  to  the  press 
the  texts  of  important  diplomatie  correspondence, 
while  the  Department  of  State  has  issued  officially 
white  books  with  many  additional  documents. 

Thèse  détails  of  publication  of  documents  exist  in 
their  essentials,  mutatis  mutandis,  throughout  Pan 
America,  where  the  annual  pubUcations  are  calleS 
"Memorias"  »)  and  are  in  the  form  of  a  report  with  jus- 
tificatory  documents  attached. 

The  European  method  leaves  much  more  of  the  files 


^)  The  first  instance  of  debating  a  treaty  in  open  session  was 
apparently  that  of  the  Bayard-Chamberlain  Fisheries  treaty  of 
February  lo,  1888.  The  treaty  practically  ended  the  century-old 
North  Atlantic  fisheries  controversy  between  Great  Britain  and  the 
United  States.  Its  discussion  in  open  session  of  the  Senate  had  infor- 
tunate  results,  It  was  made  an  issue  in  the  presidential  campaign 
of  thaï  year  and  failed  of  ratification.  That  it  did  not  deserve  to  be 
killed  by  publicity,  or  killed  at  ail,  can  be  seen  from  the  fact  that 
some  of  its  most  important  provisions  were  embodied  twenty-two 
years  later  in  the  award  of  the  Permanent  Court  of  The  Hague  in 
the  North  Atlantic  Fisheries  Arbitration. 

Executive  sessions  of  the  Senate  are  not  reported  stenographically. 
A  summary  journal  is  kept  and  this  is  pubhshed  in  a  small  édition 
several  years  after  the  period  with  which  its  text  deals.  It  usually 
shows  amendments  to  treaties  offered,  votes  thereon  and  the  votes 
consenting  to  ratification  ïn  the  customary  „year-and-nay"  form, 

*)  In  Brazil  they  are  called  „Relatorios." 
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of  the  foreign  office  unprinted.  The  bulk  of  the  diplo- 
matie correspondence  never  sees  the  light,  though  pri- 
vilèges of  examination  by  students  are  freely  granted. 
The  method  is  suf ficiently  indicated  by  the  practice  of 
Great  Britain.  Downing  street  as  usually  publishes  folio 
white  or  blue  books  to  the  extent  of  some  two  volumes 
in  the  set  of  ParHamentary  Papers.  Thèse  papers  make 
no  attempt  at  presenting  a  conspectus  of  Foreign 
Office  business,  nor  do  similar  publications  in  Europe. 
They  do  deal  extensively  with  particular  subjects,  the 
dispatches  being  pubHshed  Verbatim  and  with  great 
fuUness.  To  give  a  comparison  in  methods,  the  Second 
Hague  Conférence  may  be  cited.  "Foreign  Relations  of 
the  United  States/'  1907,  contains  correspondence  up 
to  the  issuance  of  the  instructions  to  the  delegates, 
which  are  followed  immediately  by  their  report.  The 
considérable  amount  of  correspondence  inévitable  while 
the  conférence  was  in  session  is  lacking.  The  similar 
British  pubHcation  contains  the  dispatches  reporting 
the  progress  of  events,  day-to-day  instructions  and  the 
altérations  of  policy  due  to  the  vicissitudes  of  negotia- 
tion.  Comparisons  will  usually  show  that  British 
documentary  publications  are  fuUer  than  those  of  Pan 
America.  The  same  is  true  of  France  and  most  other 
European  ministries.  Germany  is  an  exception,  the 
Wilhelmstrasse  not  being  given  topublishing  dispatches 
in  extenso;  rather,  when  documents  are  required,  a 
statement  giving  a  running  account  of  the  appropriate 
subject  matter  is  printed,  and  justificatory  documents 
are  annexed  to  this. 

PubHshed  diplomatie  correspondence  in  Europe  is 
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laid  before  the  législative  department,  usually  by  re- 
quest. 

That  a  certain  amount  of  editing  is  done  goes  with- 
out  saying.  Editing  properly  takes  place  respecting 
dispatches  that  in  volve  personalities.  A  negotiation 
is  afoot,  and  a  diplomat  writes  to  his  chief  that  the 
minister  with  whom  he  deals  is  temperamentally  a 
bargainer,  and  things  will  go  smoother  if  the  initial 
demands  are  stiffened  to  give  this  prédilection  free 
play.  Or  the  minister  is  a  very  reasonable  being,  and 
it  will  be  best  to  draft  demands  as  nearly  as  possible 
to  meet  his  wishes.  A  letter  of  the  first  ténor  would,  if 
pubHshed,  destroy  a  diplomat's  possibility  of  useful- 
ness  abroad;  a  letter  of  the  second  ténor  would  des- 
troy confidence  at  home.  The  one  would  create  anta- 
gonism  in  the  minister,  the  other  a  suspicion  of  dis- 
loyalty  to  the  cause  of  his  country.  Yet  both  types  of 
letter  are  necessary  in  negotiation.  Unless  such  letters 
are  exchanged,  negotiators  and  their  own  ministers 
cannot  understand  the  conditions  to  be  encountered. 
Editing  of  such  comments  out  of  pubUshed  reports  is 
advisable. 

To  a  large  extent  the  charge  of  officiai  unfrankness 
in  connection  with  such  editing  is  avoided  by  the  ob- 
vions method  of  discussing  personalities  and  of  report- 
ing  Personal  impressions  either  by  word  of  mouth  or  in 
private  letters.  By  gênerai  custom,  it  is  understood 
that  a  minister  of  foreign  affairs  conducts  correspon- 
dence  of  an  unofficial  character  with  diplomats  abroad. 
This  correspondence  remains  private,  not  usually 
finding  its  way  to  officiai  files.  Less  formai  in  charac- 
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ter  than  officiai  correspondence,  it  is  an  appropriate  ve- 
hicle  for  relating  the  gossip  requisite  for  judging  per- 
sonalia.  Two  instances  of  such  correspondence  may 
be  given  as  illustrations,  though  they  are  numerous 
and  occur  everywhere  in  the  réminiscences  of  diplo- 
matie officers. 

It  will  be  recalled  that  the  Hay-Pauncefote  treaty 
of  February  5,  1900,  passed  the  Senate  only  with 
radical  amendements,  and  that  in  the  negotiations  for 
another  treaty  during  the  next  year  the  American 
Department  of  State  sought  to  secure  terms  which 
would  be  acceptable  to  that  body.  "Foreign  Relations", 
1901,  contains  only  the  treaty  text,  but  subséquent 
différences  respecting  Panama  Canal  toUs  under  this 
treaty  of  November  18,  1901,  brought  calls  for  corres- 
pondence. There  were  published  as  a  resuit  in  April  23, 
1914,  many  documents  dealing  with  the  negotiations. 
Thèse  included  several  "private  personal  letters,  not 
of  record  ^)".  They  contain  nothing  which  would  hâve 
concealed  anything  improper  in  the  slightest  degree 
from  the  citizen  and  became  useful  in  print  solely 
because  a  question  of  interprétation  had  arisen  which 
could  not  hâve  been  forecasted.  Moreover,  there  was 
a  good  reason  for  omitting  the  correspondence  from 
„Foreign  Relations",  1901.  The  treaty  itself  textually 
put  the  govemment  on  record  conceming  what  it 
had  done  and  the  correspondence  conceming  it  was 
therefore  properly  deemed  of  slight  importance  at 
the  time.    In  the  publication  of  that  year 's  activities 

^)  Diplomatie  History  of  the  Panama  Canal,  Sen.  Doc.  No.  474,  ôsrd 
Congress,  and  Session,  21,  22,  36,  37,  51,  53. 
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the  material  on  the  treaty  negotiations  came  into 
compétition  with  the  important  and  significant  nego- 
tiations connected  with  the  relief  of  the  Peking  léga- 
tions from  the  Boxers.  As  between  the  two  the  Chinese 
correspondence  was  much  the  more  useful  to  publish 
at  the  time. 

The  other  instance  is  from  the  life  of  Sir  Arthur 
Paget,  the  English  diplomat  accredited  to  Vienna  from 
1801  to  1806.  In  a  dispatch  of  October  24,  1805,  he 
dealt  "as  it  was  his  duty  to  do  ^)"  with  the  manner  in 
which  the  Austrians  had  conducted  the  campaign  cul- 
minating  in  the  capitulation  of  Ulm.  Some  of  his  com- 
ments  were: 

The  first  and  principle  fault  which  has  been  committed  was  to  hâve 
taken  the  f ield  with  too  small  a  force .... 

I  cannot  explain  this  strange  distribution  and  mis-appUcation  of  the 
forces  but  in  the  two  following  ways: 

1.  It  is  probable  that  General  Mack,  aware  of  the  jealousy  or  perhaps 
the  decided  hatred  borne  him  by  the  Archduke  (Ferdinand),  was  un- 
willing  to  inflame  that  animosity  by  a  proposai  to  withdraw  from  Italy 
any  very  considérable  number  of  the  troops ....  placed  under  the 
command  of  his  royal  highnes ....  To  this  false  and  misplaced  deli- 
cacy  theref ore  are  in  great  measure  owing  the  présent  misfortunes .... 

2.  In  settUng  the  plan  of  the  campaign,  it  must  hâve  been  calculated 
that  previous  to  the  opening  of  it  the  Russians  would  hâve  joined.  This 
in  truth,  however  false  and  extraordinary,  was  the  calculation  which 
was  made .... 

Either  the  Austrians  were  in  sufficient  force  to  contend  alone  against 
the  French,  or  they  were  not. 

In  the  first  hypothesis,  why  should  the  position  of  the  Hier  hâve 
been  chosen,  never  to  he  ahandoned  (sic)  ?  In  the  latter,  why  risk  so  for- 
ward  a  movement?  etc.  etc.  *). 

After  Austerlitz  the  EngUsh  Parliament  called  for 


*)  Sir  Robert  Adair,  Mission  to  the  Court  of  Vienna,  lo,  note. 

2)  The  Paget  Papers edited  by  Sir  Augustus  B.  Paget,  Vol.  II, 

224 — 225. 
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papers  and  Lord  Mulgrave,  Pitt's  secretary  for  foreign 
affairs,  allowed  this  dispatch  to  be  published.  On 
March  14,  1806,  Charles  James  Fox,  who  had  suc- 
ceeded  Lord  Mulgrave,  asked  Sir  Arthur's  résignation 
in  a  private  letter.  He  said  in  part  : 

I  should ....  hâve  waited  till  I  found  an  opportunity  more  agreeable 

to  you,  if  the  papers printed  had  not  appeared  to  me  to  be  of  a 

nature  to  render  your  continuance  at  Vienna  disagreeable  to  yourself 
and  by  no  means  conducive  to  the  pubUc  serivce.  The  pubhcation .... 
seems  to  me  to  hâve  been  as  httle  necessary  to  the  défense  of  our  prede- 
cessors  as  it  is  certainly  unfair  and  unjust  toward  you  ;  but  having  been 
so  pubUshed  no  alternative  was  left  to  me  *).... 

The  writer  has  used  the  modem  diplomatie  corres- 
pondence  of  most  of  the  Pan  American  states,  which 
publish  their  dispatches  yearly,  and  that  of  Great  Bri- 
tain,  France,  Portugal,  Germany,  Austria-Hungary, 
Italy  and  Belgium,  which  publish  correspondence  on 
spécifie  subjects  occasionally.  He  has  found  the  Euro- 
pean  pubUcations  generally  fuller  and  more  satisfac- 
tory  for  the  subject  dealt  with.  The  exception  is  Ger- 
many, which  does  not  print  correspondence  but  a  do- 
cument ed  argument.  But  Great  Britain  is  the  only 
European  state  which  can  be  said  to  publish  corres- 
pondence regularly,  and  on  the  whole  the  regular 
publication  of  correspondence  would  seem  to  be  the 
desideratum  that  should  be  aimed  at.  Mountague 
Bernard  sums  up  the  situation  justly  in  thèse  words  : 

The  pubhcation  of  despatches  has  its  inconveniences  ;  it  closes  many 
channels  of  information  ;  it  may  often  embarrass  an  envoy  in  his  dea- 
lings  with  foreign  ministers  ;  it  tends  to  encourage  the  base  practice  of 

^)  The  Paget  Papers,  Vol.  II,  272. 
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writing  despatches,  not  for  the  persons  to  whom  they  are  addressed; 
but  for  the  public  by  which  they  will  be  read.  Rigidly  enforced,  it  would 
prohibit  ail  confidential  reports  and  close  the  door  to  ail  confidential 
reports  and  close  the  door  to  ail  confidential  intercourse.  Yet,  with  ail 
its  inconveniences,  broad  dayUght  is,  I  am  persuaded,  the  most  effec- 
tuai check  on  those  faults  to  which  in  the  field  of  foreign  pohcy  Gov- 
ernments  and  their  agents  hâve  been  prone.  Base  motives  and  croo- 
ked  designs  shrink  from  it;  falsehood  and  dissimulation  spin  their 
webs  in  dark  corners  ;  that  poUtical  wisdom  which  so  of  ten  overshoots 
its  mark  loves  to  scheme  and  calculate  in  the  shade.  But  the  great  in- 
terests  of  nations  thrive  best  in  it.  It  animâtes  public  spirit,  and  invigo- 
rates  the  sensé  of  duty  *). 

The  third  set  of  considérations  respecting  secrecy  in 
foreign  relations  relates  to  secret  treaties.  No  subject 
connected  with  foreign  relations  has  recently  received 
more  attention.  In  my  deliberate  opinion  most  of  the 
criticism  in  misplaced  and  most  of  the  so-called  ad- 
vantages  of  secret  treaties  misunderstood.  On  this 
subject  Bernard,  usually  so  keen  an  analyst,  makes  on- 
ly  a  very  obvions  remark  : 

Secret  treaties,  and  still  more  secret  articles  anexed  to  pubUshed  trea- 
ties, are  in  the  nature  of  Ues;  for  a  treaty  is  essentially  a  pubUc  enga- 
gement, and  to  pubUsh  a  part  as  the  whole  keeping  the  remainder  un- 
disclosed,  is  to  palm  off  an  imposition  upon  Europe.  And  yet  the  argu- 
ments for  truth  and  openness  in  international  affairs  are  plain  and  irré- 
sistible. Without  them  there  can  be  no  confidence,  and  on  the  confi- 
dence which  a  diplomatist  inspires  his  whole  success  dépends.  Macchi- 
avel  saw  this.  In  his  letter  of  advice  to  Raffaello  Girolami,  Florentine 
envoy  to  the  court  of  Charles  V,  he  insists  strongly,  from  its  own  ob- 


^)  Four  Lectures  on  Subjects  Connected  with  Diplomacy,  160 — i6i 
Bernard,  who  was  one  of  the  British  negotiators  of  the  famous  treaty 
of  Washington  of  May  8, 1 87 1 ,  for  settlement  of  the  Alabama  claims,  was 
of  course  not  contemplating  such  a  frenzy  of  conducting  negotiations 
in  the  newspapers  as  has  characterized  the  diplomacy  of  the  European 
war.  It  may  be  doubted  whether  the  practice  in  the  présence  of  bellige- 
rency  will  set  a  précèdent,  for  it  is  inspired  by  a  spirit  of  propaganda 
which  cannot  be  considered  a  normal  characteristic  of  negotiation. 
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servation  and  expérience,  in  the  importance  of  gaining  a  character  for 
sincerity  ^). 

Secret  treaties  or  articles  are  out  of  fashion.  The 
reason  is  not  their  dishonesty  but  their  inefficiency. 
There  are  no  secret  treaties.  The  most  that  can  be  said 
of  those  whose  text  is  unpubHshed  is  that  their  text 
is  not  generally  known.  In  the  nature  of  the  thing  there 
can  be  no  secret  treaty,  for  such  a  document  is  without 
reason  for  being  unless  directly  of  impUcitly  aimed  at  a 
third  party  ;  and  that  party  has  exactly  the  same  inte- 
rest  in  discovering  the  plot  as  the  plotters  hâve  in 
making  it.  It  is  beyond  the  bounds  of  human  possibi- 
lity  to  keep  a  plot  heinous  enough  not  to  bear  the 
light  of  day  from  evidencing  itself .  But,  once  there  is 
évidence  of  the  existence  of  the  plot,  its  terms,  or  at 
least  its  bounds,  will  become  known  to  the  interested 
third  party  from  many  sources.  The  intended  victim 
finds  his  protagonists  acting  irrationally  or  under  re- 
serve in  certain  fields  of  their  relations,  and  draws  the 
obvions  conclusion  that  they  are  so  acting  for  cause. 
Knowing  his  relations  with  them  as  well  as  they  know 
their  relations  with  him,  he  is  equipped  to  localize 
the  plot,  and  it  is  then  little  more  than  a  matter  of  dé- 
tection to  orientate  the  whole  thing.  Little  by  little 
the  évidence  is  built  up  and  finally  the  whole  thing  can 
be  reconstructed  with  the  substantial  accuracy  with 
which  the  scientist  reproduces  the  prehistoric  animal 
from  the  fossil  remains  of  a  few  bones. 

At  that  stage  the  so-called  secret  treaty  can  scarce- 

^)  Four  Lectures  on  Subjects  Connected  with  Diplomacy,  126 — 127. 
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iy  be  said  to  be  secret.  At  best  it  is  only  semi-secret. 
To  make  the  point  clearer,  it  may  be  well  to  illustrate 
the  process  outlined.  The  Franco-Russian  alliance  of 
1891 — 1894  was  announced  as  a  secret  treaty,  so  that 
the  preliminary  and  evidential  ratiocination  was  un- 
necessary.  But  it  was  entirely  obvions  that  it  was  di- 
rected  against  the  Triple  Alliance,  and  that  in  itself 
indicated  both  negatively  and  positively  its  restric- 
tions. The  chiefs  of  the  allied  States  exchanged  visits 
and  the  character  of  their  entourages  as  well  as  the 
substance  —  expressed  or  omitted  —  of  the  communi- 
qués conceming  the  visits  afforded  évidence.  Ques- 
tions were  asked  and  answered  in  the  Chambers,  casual 
références  made  in  diplomatie  dispatches  eventually 
published  or  in  conversations,  and  the  alliance  was  re- 
ferred  to  by  cabinet  members.  Ail  such  material  when 
pieced  together  affords  a  very  précise  knowledge  of  the 
contracts  made  ^).  The  same  process  pursued  in  the 
case  of  the  Triple  Alliance,  which,  on  the  whole,  is  the 
best-kept  secret  of  its  type,  resulted  in  a  sufficient 
knowledge  of  its  stipulations  »).  Secret  articles  were 
annexed  to  the  déclaration  between  Great  Britain  and 
France  of  April  8,  1904,  respecting  Egypt  and  Moroc- 
co.  Much  was  made  of  them  at  the  time  of  their  pub- 
lication in  the  British  Treaty  Séries,  No.  24,  1911.  Yet 
they  really  were  not  secret  at  ail  except  in  terms.  The 
first  article  stipulated  what  portion  of  the  public  de- 

*)  In  191 3  Pierre  Albin  in  la  Paix  armée.  L'Allemagne  et  la  France 
en  Europe  (1885 — 1894)  brought  together  the  évidence.  See  that  work 
pages  315 — 377  for  a  detailed  account  of  such  évidence  as  is  hère  cited. 

•)  See  particularly  a  dispatch  to  the  London  Times  of  Dec.  9,  191 2, 
and  E.  J.  Dillon's  From  the  Triple  to  the  Quadruple  Alliance. 
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claration  would  remain  intact  if  circumstances  altered 
policy,  being  nothing  more  than  a  normal  statement 
under  the  principle  of  rébus  sic  stantihus.  The  second 
article  stated  definitely  what  was  obvions  on  the  face 
of  the  published  articles,  the  idea  of  a  respective  free- 
dom  of  initiating  reforms  in  Egypt  and  Morocco.  The 
third  article  guaranteeing  to  Spain  "a  certain  extent  of 
Moorish  territory ....  whenever  the  Sultan  ceases  to 
exercise  authority  over  it"  was  not  news;  it  had  becn 
obvions  ail  along  from  the  adhésion  of  October  3, 
1904,  by  Spain  to  the  published  articles  and  the  agree- 
ments  of  May  16,  1907,  respecting  maintenance  of 
France-Spanish-British  territorial  status  quo  in  the  Me- 
diterranean.  The  fourth  article  provides  for  the  case 
of  Spain's  decHning  to  enter  the  arrangement  and  the 
fifth  article  for  necessary  action  conceming  repayment 
of  the  Egyptian  debt  ^). 

If  secret  treaties  are  not  really  secret,  what,  then, 
may  be  asked  is  the  cause  of  their  being  ?  I  beUeve  it 
will  be  found  that  the  aim  of  every  secret  treaty  will 
be  found  in  a  single  purpose,  direction  toward  a  third 
party  whose  interests  or  susceptibilities  would  not  be 
improved  by  the  knowledge  of  the  engagement.  As 
has  been  indicated,  the  knowledge  does  not  remain  con- 
cealed.  But  if  the  secret  treaty  is  itself  a  dishonesty, 
its  fréquent  cause  is  an  honest  impulse,  namely,  that 
states  arranging  to  perform  some  type  of  autopsy  on 
a  third  are  suf ficiently  regardful  of  honest  practices  to 


^)  Really  nothing  needed  to  be  added  to  the  statements  made  to 
Gennan  diplomats  from  March  27,  1904,  on.  See  Documents  diplomati- 
ques. Affaires  du  Maroc.  No  i,  190 1 — 1904.  Pages  122  and  166. 
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attempt  to  keept  their  intentions  from  becoming  public. 
It  is  the  Macchiavellian  advice  that  the  prince  should 
appear  to  hâve  ail  the  good  qualities  it  is  not  necessary 
to  possess. 

If  we  Uved  in  a  perfect  world  the  secret  treaty  would 
from  this  point  of  view  be  more  discreditable  than  it 
apparently  is.  But,  as  things  hâve  been  some  conces- 
sions hâve  been  made  to  things  as  they  are.  The  conduct 
of  public  affairs  is  always  a  matter  of  trusteeship,  but 
without  the  external  limits  that  are  intemally  placed 
on  the  acts  of  a  trustée.  A  sovereign  state  is  compara- 
tively,  and  in  a  légal  sensé  whoUy,  free  to  do  as  it  plea- 
ses  ;  and  the  temporary  trustées  of  a  second  state  hâve 
never  been  at  liberty  to  sacrifice  the  public  interest  by 
strict  adhérence  to  honesty  in  the  face  of  an  oppo- 
nent's  dishonesty .  No  public  will  permit  that.  It  there- 
fore  has  happened,  and  will  happen  until  international 
good  supervenes  above  national  good,  that  internatio- 
nal affairs  hâve  tended  to  take  the  complexion  of  the 
most  reckless  or  dishonest  participant.  Betterment  has 
resulted  from  précédents  unregarded  at  their  birth  ^), 
and  usually  permitted  to  be  born  because  the  old  prac- 
tices  had  mechanically  got  on  a  dead  center. 

It  foUows  that  one  secret  treaty  breeds  another.  The 
cause  may  be  sheer  protection,  the  better  balancing 
of  powers  against  each  other  or  the  mère  isolation  of  a 
problem  to  be  solved  without  external  interférence. 
The  Triple  AlUance  was  born  of  Germany's  surprise 
at  the  remarkable  recovery  of  France  after  the  Franco- 

*)  Such  was  the  famous  arbitral  déclaration  inserted  in  the  23rd 
protocol  of  the  Congress  of  Paris  of  1856. 
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Prussian  war,  and  of  a  détermination  to  establish  a 
prestige  gained  by  that  Teutonic  success.  The  Dual  Al- 
liance foUowed  to  redress  the  balance.  The  third  type 
of  secret  treaty  has  found  its  later  uses  on  the  outskirts 
of  the  European  world.  Its  subject  matter  has  been  the 
phrasing  of  poUcy  toward  territories  in  which  Europe- 
an  control  was  yet  incomplète  and  native  control  im- 
perfect. 

The  génération  of  one  secret  treaty  by  another  is 
perhaps  the  most  vicious  feature  of  the  practice.  Its 
epidemiology  —  as  the  doctors  would  say  of  physical 
diseases  —  deserves  examination.  I  hâve  pointed  out 
that  secret  treaties  fail  of  their  secret  purpose,  being 
decipherable  and  actually  deciphered  by  normal  me- 
thods  of  ratiocinative  détection.  But  so  long  as  the  text 
remains  secret  a  région  of  uncertainty  exists.  Oppo- 
nents  may  know  ail  about  the  aim  of  the  treaty  and  be 
sure  of  its  détails,  but  they  can  never  know  that  they 
know^).  When,  therefore,  a  secret  treaty  générâtes  a 
secret  reply,  as  is  its  nature,  the  retort  is  more  likely 
tp  be  based  on  what  the  first  treaty  might  contain  of 
threat  than  what  it  really  does  contain.  Not  knowing 
what  the  original  provides,  the  response  more  than 
balances  it  ;  the  original  negotiators  add  a  codicil  ;  and 
international  relations  thus  become  progressively  wor- 
sened. 

A  suggestion  has  been  made  that  the  solution  of  the 
secret-treaty  problem  is  to  be  found  through  establis- 
hing  in  pubhc  law  the  principle  that  secret  engagements 

*)  I  omit  from  considération  the  actual  acquiring  of  texts  by  means 
of  espionage,  a  practice  more  normal  in  novels  than  foreign  offices. 
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are  void.  This  suggestion,  to  be  effective,  must  be  ac- 
cepted  by  those  states  which  in  the  past  hâve  or  might 
hâve  negotiated  such  treaties.  If  they  should  be  con- 
vinced  that  they  would  hâve  no  further  use  for  such 
treaties,  they  might  still  be  disincUned  to  criticize 
their  own  past  action  by  making  such  a  change,  espe- 
cially  since  their  intentions  gave  the  same  practical 
resuit.  Those  states  which  hâve  not  indulged  in  secret 
treaties  would  not  register  an  advance  assenting  to 
such  a  rule,  and  might  feel  that  advocacy  of  it  would 
be  a  reflection  on  other  states.  Estabhshment  of  the 
principle,  should  circumstances  fortunately  render 
thèse  considérations  of  little  weight,  would  certainly 
be  bénéficiai  on  account  of  being  a  positive  solution  of 
the  problem. 

This  is  not  impossible  because  of  a  philosophical 
tenet  of  international  law  that  might  be  made  gene- 
rally  operative.  I  refer  to  the  custom  of  proclamation, 
or  promulgation,  of  a  treaty,  which  is  admitted  to  hâve 
the  effect  of  rendering  it  binding  upon  the  nationals 
of  the  state.  Conversely,  as  Bonfils  says,  in  his  Manuel 
de  droit  international  public  (par.  831):  "Il  y  a  ex- 
ception pour  les  traités  secrets.  L'Etat  est  Ué,  mais  les 
sujets  ne  sont  pas  obligés,  puisque  le  traité  leur  est  in- 
connu". There  is  much  to  be  said  for  the  idea  that  the 
state  as  an  entity  can  and  should  hâve  relations  which 
its  nationals  cannot  hâve,  but  Uttle  can  be  said  for  the 
idea  that  the  state  as  a  trustée  can  and  should  hâve 
relations  which  its  nationals  should  not  know  about. 
A  nation  which  may  not  know  what  is  best  to  be  done 
in  its  own  behalf  by  agents  is  nevertheless  entitled, 
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if  it  desires,  to  know  what  its  agents  hâve  done  for  it. 
There  can  be  no  doubt  of  the  fact  that  the  state  is  the 
création  of  its  inhabitants;  the  conception  of  citizens 
being  created  for  the  state  is  exploded.  The  relation  of 
ail  this  to  the  proclamation  of  treaties  is  direct.  Pan 
America  proclaims  treaties  on  the  supposition  that  the 
people  are  the  principal  and  the  state  their  agent.  Eu- 
rope has  another  philosophical  attitude  based  in  part 
on  the  theory  that  the  state  and  the  people  are  sepa- 
rate.  In  Euiope  treaties  that  enjoin  specified  conduct 
by  citizens  are  proclaimed,  but  those  which  détermine 
the  attitude  of  the  state  itself  are  not  necessarily  pro- 
claimed. Any  time  when  the  states  décide  to  examine  in 
conférence  the  mechanism  of  treaty-making,  thèse  con- 
sidérations conceming  proclamation  will  receive  at- 
tention, and  the  décision  will  tend  toward  the  greater 
emplo57ment  of  proclamation  as  a  substantive  step  in 
rendering  treaties  enforceable.  Beyond  that,  dependen- 
ce  for  a  change  must  be  upon  a  change  of  attitude 
among  the  peoples  whose  govemments  can  success- 
fully  negotiate  secret  treaties. 

In  several  states  secret  treaties  are  permitted  by 
the  constitution,  and  this  renders  a  clearcut  and  de- 
finite  reform  almost  hopeless.  No  such  state  could  agrée 
to  secret  treaties  being  void  in  principle,  for  that  would 
infringe  the  constitution.  Likewise,  such  a  state  would 
hâve  to  make  serions  reserves  respecting  proclamation. 
Thus,  definite  reform  along  those  lines  would  dépend 
whoUy  upon  pubUc  opinion  in  each  state.  A  reform 
which  dépends  for  realization  on  the  way  for  it  being 
cleared  by  changes  in  the  constitutions  of  the  states 

III  24 
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which  may  be  considered  as  the  culprits  cannot  be  held 
to  offer  great  promise  of  success. 

Such  progress  as  might  be  made  that  way  could  very 
profitably  follow  the  conditions  provided  in  Norway, 
where  the  constitution  (Sect.  75)  says  :  "The  Storthing 
is  entitled  to  be  informed with  regard  to  secret  ar- 
ticles, which  must,  however,  not  be  at  variance  with 
the  pubUc  ones"  ; . . . .  Minutes  regarding  such  diplo- 
matie matters,  "as  it  has  been  decided  to  keep  secret 
shall,  however,  be  laid  before  a  committee  chosen  from 
among  the  membres  of  the  Odelsthing,  and  con- 
sisting  of  not  more  than  nine  membres;  such  matters 
may  also  be  brought  before  the  Odelsthing  for  dis- 
cussion, if  a  membrer  of  the  committee  should  make  a 
proposai  to  this  effect  or  to  the  effect  that  an  action 
should  be  brought  in  the  High  Court  of  the  kingdom 
(Rigsret)". 

It  seems  unlikely  that  secret  treaties  can  be  discon- 
tinued  until  every  state  is  ready  to  forego  their  appa- 
rent advantages.  Certainly  if  two  states  make  such  an 
engagement  a  responce  is  inévitable  from  those  which 
are  affected  by  it  directly  or  indirectly.  Realising  the 
process  set  up,  there  is  a  possible  way  of  making  such 
a  response  without  secrecy .  An  open  treaty  whose  opérat- 
ion and  terms  were  stated  to  be  conditioned  on  the  tenus 
of  the  secret  treaty  would  throw  the  burden  of  proof  on 
the  parties  to  the  secret  agreement,  who  would  doubtless 
try  to  shift  responsibility.  The  appearance  of  honest 
intention  is  the  least  virtue  a  state  can  assume,  and  it 
is  always  true  that  a  national  poUcy,  however  vicions, 
is  nationally  considered  as  moral  and  justifiable  in 
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view  of  conditions.  The  way  to  nullify  this  psychology 
is  to  deprive  it  of  basis.  A  secret  treaty  replying  to  a 
secret  treaty  does  the  opposite,  confirms  the  national 
conviction  of  self-righteousness.  But  an  open  treaty 
dépendent  on  the  secret  for  its  scope  and  conditions 
would  indicate  plainly  even  to  the  citizens  of  the  se- 
cret-treaty  states  that  the  concealed  provisions  were 
the  cause  of  the  retrograding  situation.  No  state  will 
stand  against  so  obvions  a  situation  ^).  The  problem 
of  the  secret  treaty  is  the  proper  maintenance  of  the 
interests  of  the  intended  victim  without  action  that 
will  confirm  the  situation  brought  about  by  the  secret 
treaty.  An  open-treaty  reply  will  accomplish  that. 


^)  An  illustration  of  the  opération  of  this  pschology  is  to  be  lound 
in  the  negotiations  of  Austria-Hungary  and  Italy  concerning  the  Triple 
AlUance.  Thèse  brought  out  the  text  of  Arts.  I,  III,  IV  and  VII  of  the 
treaty  in  negotiations  apparently  without  moral  foundations,  but  in 
which  each  side  sedulously  sought  to  appear  right. 
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Minister  Reports  on  Foreign  Affaire  to 


Foreign  Affairs  in  Parliamen 


Argentine  Republic 

Congress 


Austria-Hnngary  (Staatsgnmd- 
gesetz,  Dec.  21,  1867.) 
Délégations  on  budget  vote,  with  spécial 
committees 

Baden  (see  German  Empire). 

Through  German  Fédéral  Council 

Bavaria  (see  German  Empire) 

Landtag,  as  for  other  business  ;  through 
German  Fédéral  Council 

Belgium 

Chambers,  at  will 


BoUvia 

Congress 

Brazil 

Président;  for  Congress. 

Bulgaria 

Discussed  in  debate  on  King's  speech 

Ghlle 

Congress 

Golombia 

Congress 


Plenary  discussion 


Plenary  discussion 


Committee  reports. 


Committee  reports;  bills  includ 


Costa  Rica 

Congress 
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irliamentary  Action  on  Treaties 


Publications 


uired  by  Congress 


[uired  for  commerce,  financial  obli- 
ations,  territorial;  bills  including; 
0  change 

fed  by  Congress 


luired  by  Congress 


Annual  report;  casual  diplomatie  books 


Casual  diplomatie  books 


luired  by  Congress 


luired  by  Congress;  by  advice  of 
oinisters  and  council  of  state  if  con- 
fress  is  not  in  session. 

quired  by  Congress 


Casual  diplomatie  books 


Annual  reports 


Annual  reports  ;  casual  diplomatie  books 


Casual  diplomatie  books 


Annual  reports 


Biennial  reports 


Annual  reports 


DENYS  p.  MYERS. 


376 


Minister  Reports  on  Foreign  Affairs  to 


Foreign  Affairs  in  Parliament 


Cuba 

Président  on  request  for  Congress,  at 
discrétion. 

Denmark  (Constitution,  July  28, 

1866.) 
Riksdag  at  will;  Folketing  in  committee 


Dominican  Republic 

Required  to  Congress  on  request;  and 
to  Président 

Ecuador 

Congress  annually;  by  request,  at  dis- 
crétion. 

France 

Commission  des  affaires  extérieures  et 
coloniales,  at  discrétion 

Gennan  Empire 

Budget  committee   confidentially  ;   res- 
ponsible  to  chancellor;  he  to  emperor 

Great  Britain 

House  of  Commons  at  Foreign  OfiBice 
vote;  interpellations. 

Greece 

Interpellations  few,  at  discrétion 

Guatemala 

Assembly 

Haïti 

Interpellations;   secret   session   at   dis- 
crétion 


Secret  session  in  committee  of  wl 
(little  used). 


j 


Communicated  after  ratificatio: 


Fédéral  Council  assents  to  conclus 
on  matters  in  Art.  4,  of  Constitut 
Reichstag  sanctions. 

Communicated  at  discrétion 


377 


DENYS  P.  MYERS. 


rliamentary  Action  on  Treaties 

Publications 

lired  by  Senate;  treaties  of  peace 

Annual  reports 

[uired  by  Congress 

ired    for    session,    constitutional 

Casual  diplomatie  books 

(dification,  obligating  citizens,  fi- 

acial  obligations 

lired  by  Congress 

Annual  reports;  additional  reports 

ired  by  Congress 

Annual  reports 

ired  for  peace,  commerce,  persons 

Annual  report  by  Budget  Committee  of 

.   property   of   citizens,    financial 

Deputies;  casual  diplomatie  books 

igations,  territorial 

pellation;    sanctions   on   subjects 

Casual  diplomatie  books 

ed  in  Art.  4.  of  Constitution 

» 

sre  législation  is  required,  before 

Numerous  papers  on  spécifie  questions 

Lfication 

Casual,  for  very  spécial  occasions 

ired    by    législative   power    (As- 

Annual  reports. 

ibly) 

ired  by  National  Assembly  (joint 

Annual  reports 

Jion) 
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Minister  Reports  on  Foreign  Affairs  to 

Foreign  Affairs  in  Parliamen 

Hesse-Darmstadt  (see   Gertnan 
Empire) 

Through  German  Fédéral  Council 

Plenary  discussion 

Honduras 

Congress 

Italy 

Interpellation;  Foreign  Office  vote  de- 
bate;  at  discrétion 

Communicated  at  discrétion 

Japan 

Interpellations;  discretionary 

Mexican  States,  United 

Président  for  Congress 

Netherlands 

Parliament    annually  ;    interpellations  ; 
question  day 

Communicated  at  discrétion 

Nicaragua 

Président;  for  Assembly;  interpellations 
at  discrétion 

Norway 

Council  of  State;  its  minutes  to  Stor- 
thing; 

Communicated  to  Storthing,  if  s 

Panama 

National  Assembly 

Paraguay 

Congress 

Peru 

Congress  interpellations 
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Publications 


luired  by  Congress 


[uired  for  financial  obligations 


juired  by  Senate 


Ânnual  reports 


Casual  diplomatie  books 


Casual  diplomatie  books 


Annual  reports;  department  bulletin; 
government  daily  newspaper 


aired  for  territorial,  financial  obli-      Annual  ministerial  report 
ations;  altering  légal  rights. 


juired  by  Assembly 

cussion  of  foreign  affairs 

quired  by  National  Assembly 
quired  by  Congress 
quired  by  Congress 


Annual  reports 


Biennial  reports 
Annual  reports 
Annual  reports 
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Minister  Reports  on  Foreign  Affairs  to 


Foreign  Affairs  in  Parlianaent 


Portugal  (Constitution,  Aug.  21, 

1911.) 
Committee  on  Foreign  and  International 
Affairs 

Rumania 

Interpellations;  explanatory  sessions  at 
discrétion 

Russla 

Duma,  only  by  command  of  Czar 

Salvador 

Président;  for  Assembly 

Saxony  (see  German  Empire) 

Through  German  Fédéral  Council;  in- 
terpellations, at  discrétion 

Servia 

Interpellations,  without  debate 

Spain 

Interpellations,  subject  to  vote 

Sweden 

Constitution  Committee  on  motion;  in- 
terpellations 

Switzerland 

Fédéral  Council 

Turkey 

Standing    committee     {anljuman)     of 
Chamber;  interpellations 

United  States  of  America 

Annual  „Foreign  Relations"  publication 


Plenary  or  committeediscussion 


Discussion  at  secret  sessions 


Vote  on  policy  debate 


Debates;  spécial  committees 


Spécial  committees  of  each  chaml 


Must  be  submitted  to  committee 


Executive  session  of  Senate 
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Publications 

luired  by  Congress 

Annual  reports;  casual  papers 

juired  by  Parliament 

Casual  diplomatie  books 

1 

1 

Casual  diplomatie  books 

luired  by  Assembly 

Annual  reports 

Casual  diplomatie  books 

Casual  diplomatie  books 

luired  for  financial  obligations  or 
enitorial 

Casual  diplomatie  books 

juired  by  Fédéral  Assembly 

Annual  report  to  Fédéral  Assembly 

fislative  sanction  required 

Casual  diplomatie  books 

dce  and  consent  of  Senate 

Annual    diplomatie    book;    papers    to 
Congress  and  its  committees. 
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Minister  Reports  on  Foreign  Affairs  to 


Foreign  Affairs  in  Parliament 


Uruguay 

Chambers 


Venezuela 

Congress 


Advice  by  Senate  to  initiation  on  p 
friendship,  alliance,  and  comni 


Wurtemberg  (see   German   Em- 
pire) 

Through  German  Fédéral  Council 


Plenary  discussion 


Article  4.  —  The  following  matters  shall  be  subject  to  the  supervi- 
sion of  the  Empire  and  to  the  législation  thereof  : 

1.  Régulations  respecting  freedom  of  migration,  domicile,  and  the 
settlement  of  natives  of  one  State  in  the  territory  of  another  ;  the  rights 
of  citizenship;  the  issuing  and  examination  of  passports  and  surveil- 
lance of  foreigners;  industrial  affairs  including  insurance  business,  so 
far  as  thèse  matters  are  not  already  provided  for  by  Article  3  of  this 
Constitution  (in  Bavaria,  however,  exclusive  of  laws  relating  to  do- 
micile and  the  settlements  of  natives  of  one  state  in  the  territory  of 
another)  ;  and  likewise  matters  relating  to  colonization  and  émigration 
to  foreign  countries. 

2.  Législation  conceming  custom  duties  and  commerce,  and  such 
taxes  as  are  to  be  applied  to  the  uses  of  the  Empire. 

3.  Régulation  of  weights  and  measures,  and  the  coinage,  together 
with  the  émission  of  funded  and  unfunded  paper  money. 

4.  Banking  régulations  in  gênerai. 

5.  Patents  for  inventions. 

6.  The  protection  of  hterary  property. 

7.  The  organization  of  a  common  protection  for  German  trade  in 
foreign  countries,  for  German  navigation,  and  for  the  German  flag 
upon  the  high  seas;  likewise  the  organization  of  a  common  consular 
représentation  of  the  Empire. 
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Publications 


luired  by  Genal  Assembly 


luired  by  Congress 


Annual  reports 


Annual  report;  casual  diplomatie  books 


8.  Railway  matters  (subject  in  Bavaria  to  the  provision  of  Article 
46)  and  the  construction  of  means  of  communication  by  land  and 
water  for  the  purposes  of  national  défense  and  of  gênerai  commerce. 

9.  Rafting  and  navigation  upon  those  water-ways  which  are  com- 
mon  to  several  states,  and  the  condition  of  such  waters,  as  Ukewise 
tolls  on  ri  vers  and  other  waters  ;  also  aids  to  navigation  (lighthouses, 
buoys,  beacons,  and  other  day -marks). 

10.  Postal  and  télégraphie  aff  airs  ;  but  in  Bavaria  and  Wurtemburg 
thèse  shall  be  subject  to  the  provisions  of  Article  52. 

11.  Régulations  concerning  the  mutual  exécution  of  judicial  decrees 
in  civil  matters,  and  the  fulfilment  of  réquisitions  in  gênerai. 

12.  The  authentication  of  public  documents. 

13.  (Common  législation  regarding  the  law  of  obUgations,  criminal 
law,  commercial  law,  and  the  law  relating  to  bills  of  exchange;  Uke- 
wise judicial  preceedings). 

Common  législation  regarding  civil  rights,  criminal  law,  and  judicial 
procédure. 

14.  The  impérial  army  and  navy. 

15.  The  surveillance  of  the  médical  and  veterinary  professions. 

16.  Provisions  regarding  the  press  and  societies. 
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